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REGULATION  OF  FUELS  AND  FUEL 

ADDITIVES 

Administrative  Procedures  for  Challenging 

Liability  and  Penalty  Assessment 

Regulations  were  promulgated  by  the 
Environmental  Protection  Agency  on 
January  10,  1973  to  ensure  the  general 
availability  of  suitable  unleaded  gasoline 
for  use  in  1975  model  year  motor  ve¬ 
hicles.  These  regulations,  as  amended,1 
required  compliance  by  July  1,  1974. 
These  regulations  were  recently  sustained 
in  most  major  respects  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  “Amoco  Oil  Com¬ 
pany  v.  EPA”  6  ERC  1481  (1974) .  Section 
80.5,  pursuant  to  authority  granted  in 
section  211  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  1857f-6(c)),  pro¬ 
vides  that  violators  of  these  regulations 
may  be  required  to  pay  a  civil  penalty  of 
$10,000  for  each  day  of  noncompliance. 
Furthermore,  it  provides  that  the  Ad¬ 
ministrator  may  remit  or  mitigate  such 
penalties  upon  application  by  the  vi¬ 
olators.  However,  those  regulations  are 
silent  as  to  the  nature  of  the  administra¬ 
tive  proceedings  which  should  be  utilized 
in  the  assessment  and  mitigation  or  re¬ 
mission  of  the  penalties.  Therefore,  reg¬ 
ulations  have  been  developed  to  explain 
the  administrative  proceedings  and  are 
now  being  proposed  for  promulgation. 

The  regulations  which  follow  would  es¬ 
tablish  a  formal  administrative  hearing 
procedure  to  determine  both  liability  for 
penalties  and  their  amount.  The  fact¬ 
finding  would  be  done  by  an  Administra¬ 
tive  Law  Judge  assigned  to  EPA  or  by  an 
impartial  Presiding  Officer  not  connected 
with  enforcement  activities  and  his  deci¬ 
sion  would  be  subject  to  review  by  the 
appropriate  Regional  Administrator. 
Judicial  review  of  the  final  administra¬ 
tive  decision  would  be  available  to  de¬ 
termine  whether  it  was  “unsupported  by 
substantial  evidence”  within  the  mean¬ 
ing  of  5  U.S.C.  706(2)  (E).  This  formal 
hearing  procedure  will  only  be  used 
where  less  formal  settlement  negotia¬ 
tions  between  EPA  and  the  alleged  vi¬ 
olator  had  failed  to  produce  a  mutually 
satisfactory  agreement. 

It  is  EPA’s  position  that  under  the 
principle  of  exhaustion  of  administra¬ 
tive  remedies,  fact-finding  would  always 
take  place  at  the  administrative  level 
under  these  procedures  and  the  record 
made  in  this  fashion  would  be  the  only 
subject  for  judicial  review. 

These  procedures,  in  our  opinion,  are 
authorized  by  the  language  of  section 
211(d).  That  section  provides  that  the 
Administrator  “shall  have  authority  to 
determine  the  facts”  whenever  an  ap- 


1 38  FR  1254,  January  10,  1973  (promul¬ 
gated).  38  FR  28301,  October  12,  1973  (pro¬ 
posed  rulemaking),  39  FR  16123,  May  7,  1974 
(promulgated) ,  39  FR  16137,  May  7,  1974 
(proposed  rulemaking). 


plication  for  remission  or  mitigation  of 
penalties  is  made.  This  language  will  not 
have  any  real  meaning  unless  it  is  in¬ 
terpreted  to  say  that  the  Administrator’s 
factual  determinations  are  entitled  to 
deference  on  judicial  review.  The  lan¬ 
guage  quoted  would  not  add  anything  to 
the  content  of  the  statute  if  the  Admin¬ 
istrator’s  factual  determinations  could 
automatically  be  put  aside  in  court  and  a 
trial  de  novo  held. 

If  the  Administrator’s  findings  are  to 
be  legally  entitled  to  this  deference,  how¬ 
ever,  the  full  range  of  procedural  pro¬ 
tections  available  to  those  who  are  the 
subject  of  administrative  enforcement 
actions  should  be  afforded.  For  this  rea¬ 
son,  the  fact-finding  procedure  proposed 
is  a  formal  hearing  under  the  formal 
hearing  provisions  of  5  U.S.C.  556  and 
557.  Though  in  certain  cases  the  Pre¬ 
siding  Officer  may  not  be  an  Adminis¬ 
trative  Law  Judge,  he  will  in  all  cases 
be  organizationally  separate  from 
agency  enforcement  and  air  pollution 
control  activities. 

We  believe  that  there  are  significant 
policy  advantages  to  a  reading  of  the 
language  of  section  211  that  fixes  the 
fact-finding  function  at  the  adminis¬ 
trative  level.  These  are  well  summarized 
in  Recommendation  72-6  of  the  Ad¬ 
ministrative  Conference  of  the  United 
States,  adopted  December  17,  1972,  and 
in  the  accompanying  study  by  Professor 
Harvey  Goldschmid  of  Columbia  Law 
School,  Goldschmid:  “An  Evaluation  of 
the  Present  and  Potential  Use  of  Civil 
Money  Penalties  as  a  Sanction  by  Fed¬ 
eral  Administrative  Agencies.”  (Report 
to  the  Committee  on  Compliance  and 
Enforcement  Proceedings  of  the  Admin¬ 
istrative  Conference  of  the  United 
States,  November  17,  1972).  A  copy  of 
this  report  is  in  the  public  comment  file. 

In  that  recommendation,  the  Admin¬ 
istrative  Conference  listed  seven  fac¬ 
tors  which,  when  present,  make  the  as¬ 
sessment  of  civil  penalties  through  ad¬ 
ministrative  hearings  desirable.  Six  of 
those  seven  factors  are  present  in  the 
unleaded  gasoline  program.  One  factor — 
the  likelihood  that  an  impartial  forum 
will  be  established — will  be  satisfied  by 
the  formal  hearing  procedure  called  for 
by  these  regulations.  Five  other  factors, 
turning  basically  on  the  facts  of  the 
particular  regulatory  scheme,  further 
support  the  use  of  administrative  hear¬ 
ings  under  section  211(d).  These  are  : 

1.  An  anticipated  large  number  of 
cases.  Approximately  one-half  of  the 
350,000  retail  gasoline  outlets  in  this 
country  will  be  required  to  offer  unleaded 
gasoline  under  the  regulations  in  ques¬ 
tion.  In  addition,  many  of  the  remaining 
outlets  are  expected  to  voluntarily  carry 
the  product.  Each  of  these  outlets  is,  at 
least  potentially,  the  subject  of  EPA  re¬ 
gional  enforcement  activity.  The  sub¬ 
stantial  number  of  cases  that  are  ex¬ 
pected  to  result  would  place  a  significant 
burden  on  the  district  courts  in  each 
region. 

2.  Speedy  adjudication  is  important  to 
the  enforcement  scheme.  The  purpose  of 
the  substantive  regulations  to  be  en¬ 
forced  by  these  proposed  procedures  is 


to  greatly  increase  the  availability  and 
the  freedom  from  contamination  of  un¬ 
leaded  gasoline  provided  by  the  petro¬ 
leum  distribution  system.  Unleaded  gas¬ 
oline  must  be  generally  available  to  serve 
vehicles  produced  during  the  1975  model 
year  since  most  cars  and  light-duty 
trucks  will  be  equipped  with  lead-sensi¬ 
tive  catalytic  converters  to  reduce  ex¬ 
haust  emissions.  These  catalysts  are  de¬ 
activated  by  lead  and  phosphorus  in  gas¬ 
oline.  Since  the  timetable  for  the  intro¬ 
duction  of  catalyst-equipped  vehicles  is 
fixed,  and  the  number  of  these  vehicles  is 
expected  to  grow  steadily  from  the  time 
of  introduction,  it  is  imperative  that  the 
supply  of  uncontaminated  unleaded  gas¬ 
oline  be  increased  commensurately.  To 
ensure  this,  a  quick  and  flexible  enforce¬ 
ment  scheme  is  required. 

3.  There  is  a  need  for  specialized 
knowledge  and  Agency  expertise.  EPA 
plans  to  enforce  the  regulations  at  issue 
here  through  mobile  laboratories  that 
will  examine  samples  of  gasoline  from  an 
individual  station  by  a  field  test.  If  con¬ 
tamination  is  suspected,  the  sample  will 
be  returned  to  a  laboratory  for  analysis 
by  atomic  absorption  spectrometry  for 
lead  content  and  by  a  complex  wet 
chemical  test  for  phosphorus  determina¬ 
tion.  These  sophisticated  test  procedures 
will  take  some  time  to  explain  in  formal 
proceedings.  It  would  be  far  more  eco¬ 
nomical  to  assign  the  fact-finding  func¬ 
tion  to  a  few  qualified  Hearing  Officers 
who  would  become  sufficiently  familiar 
with  the  technical  issues  that  will  be 
common  to  almost  all  cases  than  to  as¬ 
sign  it  to  perhaps  scores  of  Federal  Dis¬ 
trict  Judges  each  of  whom  would  have 
to  have  the  technical  issues  explained  to 
him  for  the  first  time. 

4.  Issues  of  law  will  be  rare.  The  basic 
issues  of  law  have  been  settled  already  by 
the  Amoco  case,  supra.  The  questions 
arising  during  enforcement  proceedings 
can  be  expected  to  be  almost  exclusively 
issues  of  fact,  involving  whether  the 
gasoline  being  sold  is  contaminated  by 
lead  or  phosphorus  and,  if  it  is,  which 
party  should  be  held  responsible  for  its 
shortcomings. 

5.  Greater  consistency  of  outcome  is 
important.  Gasoline  retailers  are  com¬ 
posed  of  many  individual  entrepreneurs 
with  economic  and  business  problems 
and  practices  that  are  often  similar. 
Given  the  similarity  of  conditions  that 
can  thus  be  expected  to  arise  from  case 
to  case,  it  is  particularly  important  that 
there  be  coherence  to  the  pattern  of 
penalties  assessed  in  individual  circum¬ 
stances. 

To  aid  in  ensuring  that  this  last  objec¬ 
tive  is  attained,  the  EPA  will  utilize  the 
“Guidelines  for  Assessment  of  Civil  Pen¬ 
alties  under  section  211(d)  of  the  Clean 
Air  Act”  and  the  "Civil  Penalty  Assess¬ 
ment  Table”  in  the  assessment  of  penal¬ 
ties.  Both  are  published  as  appendices 
to  the  proposed  regulations.  A  prospectus 
of  the  manner  in  which  these  two  docu¬ 
ments  will  combine  to  form  an  assess¬ 
ment  and  mitigation  procedure  will  also 
be  published  as  an  appendix. 

It  should  be  noted  that  under  the  rules 
laid  down  by  these  documents,  the  maxi- 
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mum  penalty  collected  will  be  consider¬ 
ably  less  than  the  statutory  maximum 
of  $10,000  per  day  in  the  overwhelming 
majority  of  cases. 

Interested  persons  may  submit  written 
comments  on  these  proposed  regulations, 
in  triplicate,  to  the  Director,  Mobile 
Source  Enforcement  Division  (EG-340) , 
Office  of  Enforcement  and  General  Coun¬ 
sel,  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  D.C. 
20460. 

All  relevant  comments  postmarked  on 
or  before  December  12,  1974  will  be  con¬ 
sidered.  The  30-day  comment  period  is 
necessary  due  to  the  introduction  of 
catalyst-equipped  vehicles  in  Septem¬ 
ber  1974.  Comments  received  will  be 
available  for  public  inspection  during 
normal  working  hours  (8  a.m.  to  4:30 
p.m.)  at  the  Office  of  Public  Affairs, 
Room  329C,  Environmental  Protection 
Agency,  Waterside  Mall,  401  M  Street, 
SW.,  Washington,  D.C.  20460. 

Dated:  November  1, 1974. 

John  Quarles, 
Acting  Administrator. 

A  new  Subpart  D  is  added  as  follows : 

Subpart  D — Rules  for  Assessment  of  Civil 
Penalties 

General 

Sec. 

80.301  Scope  of  these  rules. 

80.302  Use  of  number  and  gender. 

80.303  Definitions. 

80.304  Powers  and  duties  of  the  Regional 

Administrator,  Regional  Judicial 
Officer  and  Presiding  Officer;  dis¬ 
qualification. 

80.305  Filing  and  service  of  pleadings  and 

documents. 

80.306  FUlng  and  service  of  rulings,  orders, 

and  decisions. 

80.307  Computation  and  extension  of  time. 

80.308  Ex  parte  discussion  of  proceeding. 

80.309  Examination  of  documents  filed. 

Parties  and  Appearances 

80.310  Appearances. 

80.311  Intervention. 

80.312  Consolidation  and  severance. 

Prehearing  Procedures 

80.313  Issuance  of  complaint;  docket  num¬ 

ber. 

80.314  Contents  of  the  complaint. 

80.315  Motions. 

80.316  Answer  to  the  complaint. 

80.317  Failure  to  answer  the  complaint: 

Default  order. 

80.318  Informal  settlement  and  consent 

agreement. 

80.319  Prehearing  conference. 

80.320  Accelerated  decision. 

Hearing  Procedure 

80.321  Scheduling  the  hearing. 

80.322  Evidence. 

80.323  Objections  and  offers  of  proof. 

80.324  Burden  of  presentation;  burden  of 

persuasion. 

80.325  Filing  of  transcripts. 

80.326  Filing  of  briefs,  proposed  findings  of 

fact  and  conclusions  of  law,  and 
proposed  order. 

80.327  Initial  decision. 

Appeals  and  Administrative  Review 

80.328  Appeal  from  or  review  of  Interlocu¬ 

tory  orders  or  rulings. 

80.329  Appeal  from  or  review  of  Initial  de¬ 

cisions. 


Final  Order 

80.330  Final  Order. 

Motion  to  Reconsider 

80.331  Motion  to  reopen  hearings,  to  re¬ 

hear  or  reargue  proceedings,  or  to 
reconsider  a  final  order. 

80.332  Procedure  for  disposition  of  motions. 

Authority:  Section  211  of  the  Clean  Air 

Act,  as  amended  (42  U.S.C.  1857  f-6c) . 

Subpart  D— Rules  for  Assessment  of 
Civil  Penalties 

General 

§  80.301  Scope  of  these  rules. 

(a)  These  rules  of  practice  shall  gov¬ 
ern  all  proceedings  conducted  in  the  as¬ 
sessment  against  any  person  of  any  civil 
penalty  pursuant  to  the  provisions  of  sec¬ 
tion  211(d)  of  the  Clean  Air  Act  (as 
amended)  (84  Stat.  1698;  42  U.S.C. 
i857f-6c(d) ) . 

(b)  In  the  absence  of  specific  provi¬ 
sions  in  these  rules,  and  where  appropri¬ 
ate,  questions  arising  at  any  stage  of  the 
proceeding  shall  be  resolved  at  the  dis¬ 
cretion  of  the  Presiding  Officer  or  of  the 
Regional  Administrator  as  appropriate 
pursuant  to  the  provisions  of  section 
80.315(c)  hereof. 

§  80.302  Use  of  number  and  gender. 

As  used  in  these  rules  of  practice,  words 
in  the  singular  shall  be  deemed  to  import 
the  plural  and  words  in  the  masculine 
gender  shall  be  deemed  to  import  the 
feminine  and  vice  versa,  as  the  case  may 
require. 

§  80.303  Definitions. 

As  used  herein: 

(a)  The  term  “Act”  means  the  Clean 
Air  Act,  as  amended  (42  U.S.C.  1857  et 
seq.)  and  any  other  legislation  supple¬ 
mentary  thereto  and  amendatory  thereof. 

(b)  The  term  “Presiding  Officer” 
means  an  Administrative  Law  Judge  ap¬ 
pointed  pursuant  to  5  U.S.C.  3105  (see 
also  5  CFR  Part  930,  as  amended  by  37 
PR  16787).  Such  term  is  synonymous 
with  the  term  “Hearing  Examiner”  as 
used  in  the  Act  or  in  Title  5  of  the  United 
States  Code.  In  cases  where  an  Admin  - 
istrative  Law  Judge  is  not  available  to 
serve  as  Presiding  Officer,  the  Regional 
Administrator  may  designate  one  of  the 
Regional  Judicial  Officers  to  serve  as 
Presiding  Officer  Instead.  In  such  cases, 
the  hearing  shall  in  all  respects  other 
than  the  nature  of  the  Presiding  Officer 
be  conducted  in  conformity  with  the  re¬ 
quirements  of  5  U.S.C.  sections  556  and 
557.  Where  circumstances  warrant,  the 
Regional  Administrator  may  also  desig¬ 
nate  persons  having  the  qualifications  of 
Regional  Judicial  Officers  to  serve  exclu¬ 
sively  as  Presiding  Officers  at  the  hearing 
level  and  without  responsibility  for  ap-: 
pellate  review. 

(c)  The  term  “Administrator”  means 
the  Administrator  of  the  United  States 
Environmental  Protection  Agency. 

(d)  The  term  “Agency”  means  the 
United  States  Environmental  Protection 
Agency. 

(e)  The  term  “Complainant”  means 
the  Agency  acting  through  any  person 
authorized  by  the  Regional  Administra¬ 


tor  to  issue  a  complaint  to  persons  alleged 
to  be  in  violation  of  the  Act.  The  com¬ 
plainant  shall  not  be  the  Regional  Judi¬ 
cial  Officer  or  the  Regional  Administra¬ 
tor. 

(f)  The  term  “Complaint”  or  “Com¬ 
plaint  and  Notice  of  Opportunity  for 
Hearing”  means  a  written  communica¬ 
tion  issued  by  the  complainant  to  a  per¬ 
son  alleging  one  or  more  violations  of 
specific  provisions  of  the  Act  or  regula¬ 
tions  promulgated  thereunder.  The  re¬ 
quired  contents  of  the  complaints  are  set 
forth  in  §  80.314(a) . 

(g)  The  term  “Consent  Agreement” 
means  any  written  document  containing 
stipulations  of  fact,  conclusions  regard¬ 
ing  material  issues  of  law,  fact,  or  dis¬ 
cretion,  and  a  specified  proposed  penalty 
acceptable  to  both  complainant  and  re¬ 
spondent  which  results  from  any  settle¬ 
ment  conference  conducted  pursuant  to 
§  80.318. 

(h)  The  term  “Default  Order”  means 
an  order  issued  pursuant  to  §  80.317  dis¬ 
posing  of  a  matter  of  controversy  be¬ 
tween  respondent  and  the  Agency  upon 
(1)  the  failure  of  respondent  to  file  a 
timely  answer  to  the  complaint,  or  (2) 
motion  of  the  complainant  to  the  Re¬ 
gional  Administrator  or  the  Presiding 
Officer  as  appropriate  pursuant  to  §  80  - 
315(c)  because  of  respondents’  failure  to 
comply  with  an  order  of  the  Regional  Ad¬ 
ministrator  or  Presiding  Officer. 

(i)  The  term  “Pinal  Order”  means  an 
order  issued  by  the  Regional  Administra¬ 
tor  disposing  of  a  matter  of  controversy 
between  any  respondent  and  the  Agency. 
No  matter  of  controversy  which  reaches 
conclusion  upon  the  (1)  default  of  the 
respondent;  (2)  ratification  of  a  con¬ 
sent  agreement;  (3)  completion  of  a 
hearing;  or  (4)  rendering  of  an  acceler¬ 
ated  decision  pursuant  to  the  provisions 
of  §  80.320  may  be  disposed  of  except 
by  a  final  order  of  the  Regional  Adminis¬ 
trator. 

(j)  The  term  “Hearing”  means  a  bear¬ 
ing  open  to  the  public  and  conducted 
pursuant  to  the  provision  of  Chapter  5 
Subchapter  n  of  Title  5  of  the  United 
States  Code  and  these  rules  of  practice. 

(k)  The  term  “Hearing  Clerk”  means 
the  Hearing  Clerk,  United  States  Envi¬ 
ronmental  Protection  Agency,  Washing¬ 
ton,  D.C.  20460. 

(l)  The  term  “Initial  Decision”  means 
the  decision  issued  by  the  Presiding  Offi¬ 
cer  based  upon  the  record  of  the  hear¬ 
ing  out  of  which  it  arises  or  upon  the  ren¬ 
dering  of  an  accelerated  decision  pursu¬ 
ant  to  the  provisions  of  9  80.320. 

(m)  The  term  “Party”  means  any  per¬ 
son,  group,  organization,  agency,  or  de¬ 
partment  that  participates  in  a  hearing 
as  complainant,  respondent,  or  interve- 
nor. 

(n)  The  term  “Person”  includes  any 
individual,  partnership,  association,  cor¬ 
poration,  and  any  organized  group  of 
persons  whether  incorporated  or  not. 

(o)  The  term  “Regional  Administra¬ 
tor”  means  the  Administrator  of  any  Re¬ 
gional  Office  of  the  Agency  or  any  officer 
or  employee  thereof  to  whom  authority 
is  duly  delegated,  to  act  in  his  stead. 
Where  the  Regional  Administrator  has 
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authorized  the  Regional  Judicial  Officer 
to  act,  the  term  “Regional  Administra¬ 
tor”  shall  Include  the  “Regional  Judicial 
Officer.” 

(p)  The  term  “Regional  Hearing 
Clerk”  means  an  Individual  duly  au¬ 
thorized  by  the  Regional  Administrator 
to  serve  as  hearing  clerk  for  a  given  Re¬ 
gion.  Correspondence  may  be  addressed 
to  the  Regional  Hearing  Clerk,  United 
States  Environmental  Protection  Agency 
(address  of  Regional  Office) . 

(q)  The  term  “Regional  Judicial  Of¬ 
ficer”  means  an  officer  or  employee  of  the 
Agency  duly  authorized  by  the  Regional 
Administrator  to  serve  as  the  Judicial 
Officer  for  the  region  as  provided  in  these 
rules  of  practice. 

(r)  The  term  “Respondent”  means 
any  person  proceeded  against  in  the  com¬ 
plaint. 

(8)  The  term  “Regulations”  means 
any  regulations  set  forth  under  this  Part 
80. 

(t)  Terms  defined  In  the  Act  and  not 
explicitly  defined  herein  are  used  herein 
with  the  meanings  given  in  the  Act. 

§  80.304  Powers  and  duties  of  the  Re¬ 
gional  Administrator,  Regional  Judi¬ 
cial  Officer  and  the  Presiding  Officer; 
disqualification. 

(a)  Regional  Administrator.  The  Re¬ 
gional  Administrator  shall  exercise  all 
powers  and  duties  as  prescribed  or  dele¬ 
gated  under  the  Act  and  these  rules  of 
practice. 

(b)  Regional  Judicial  Officer.  (1)  Of¬ 
fice.  One  or  more  Regional  Judicial 
Officers  may  be  designated  by  the  Re¬ 
gional  Administrator  to  perform  func¬ 
tions  hereinafter  provided  within  the  Re¬ 
gion  of  their  designation. 

(2)  Qualifications.  A  Regional  Judicial 
Officer  shall  be  an  attorney  who  is  a 
permanent  or  temporary  employee  of  the 
Agency  and  who  may  perform  other, 
duties  within  the  Agency.  Such  Regional 
Judicial  Officer  shall  not  be  employed  by 
the  Region’s  Air  and  Water  Programs 
Division,  Surveillance  and  Analysis  Divi¬ 
sion  or  Enforcement  Division,  and  shall 
have  had  no  connection  with  the  prep¬ 
aration  or  presentation  of  evidence  for 
any  hearing  in  which  he  participates  as 
Regional  Judicial  Officer.  He  may  be  a 
member  of  the  staff  of  the  Regional 
Counsel. 

(3)  Functions.  The  Regional  Adminis¬ 
trator  may  delegate  to  the  Regional  Ju¬ 
dicial  Officer  all  or  part  of  his  authority 
to  act  In  a  given  proceeding.  The  Re¬ 
gional  Administrator  may  separately 
delegate  to  the  Regional  Judicial  Officer 
his  authority  to  make  findings  of  fact 
and  draw  conclusions  regarding  material 
issues  of  law,  fact  or  discretion  in  a 
particular  proceedings.  This  delegation 
shall  not,  however,  preclude  the  Regional 
Judicial  Officer  from  referring  any  mo¬ 
tion  or  case  to  the  Regional  Administra¬ 
tor  when  such  referral  Is  appropriate. 

(c)  Presiding  Officer.  It  shall  be  the 
duty  of  the  Presiding  Officer  to  conduct 
a  fair  and  impartial  hearing,  assure 
that  the  facts  are  fully  elicited,  adjudi¬ 
cate  all  issues,  and  avoid  delay.  The 
Presiding  Officer  shall  have  authority  to: 


(1)  Conduct  administrative  hearings 
held  pursuant  to  section  211(d)  of  the 
Act  and  these  rules  of  practice; 

(2)  Rule  upon  motions,  requests,  and 
offers  of  proof  and  issue  all  necessary 
orders; 

(3)  Administer  oaths  and  affirmations 
and  take  affidavits; 

(4)  Examine  witnesses,  receive  docu¬ 
mentary  or  other  evidence,  and  for  good 
cause,  upon  motion  or  sua  sponte,  order 
the  production  of  persons,  documents,  or 
other  nonprivileged  evidence,  failing 
which  adverse  inferences  may  be  drawn; 

(5)  Admit  or  exclude  evidence; 

(6)  Hear  oral  argument  on  facts  or 
law;  and 

(7)  Do  all  other  acts  and  take  all 
measures  necessary  for  the  maintenance 
of  order  and  for  the  efficient,  fair  and 
impartial  adjudication  of  issues  of  fact 
and  law  arising  in  proceedings  in  section 
211(d)  of  the  Act. 

(d)  Disqualification;  withdrawal.  The 
Regional  Administrator,  Regional  Judi¬ 
cial  Officer  or  Presiding  Officer  may  not 
perform  functions  provided  for  in  these 
rules  of  practice  regarding  any  matter 
in  which  he  (1)  has  a  financial  interest; 

(2)  has  any  relationship  with  a  party 
or  with  the  subject  matter  which  would 
make  it  inappropriate  for  him  to  act;  or 

(3)  is  unable  for  any  reason  to  act.  Any 
party  may  at  any  time  by  motion  made 
to  the  Regional  Administrator  request 
that  the  Regional  Judicial  Officer,  or 
Presiding  Officer,  be  disqualified  from 
the  proceeding.  The  Regional  Adminis¬ 
trator  shall  then  rule  upon  such  motion. 
Any  party  may  at  any  time  by  motion 
to  the  Administrator  request  that  the 
Regional  Administrator  be  disqualified 
from  the  proceeding.  The  Administrator 
shall  then  rule  upon  such  motion.  The 
Regional  Administrator,  Regional  Judi¬ 
cial  Officer  or  Presiding  Officer  may  at 
any  time  withdraw  from  any  proceeding 
in  which  he  deems  himself  disqualified  or 
unable  to  act  for  any  reason. 

(e)  Effect  of  disqualification  or  with¬ 
drawal.  In  the  event  of  the  disqualifica¬ 
tion  or  withdrawal  of  the  Regional  Ad¬ 
ministrator  or  Regional  Judicial  Officer, 
the  Administrator  or  Regional  Adminis¬ 
trator,  respectively,  shall  select  a  qual¬ 
ified  individual  with  no  such  conflicting 
Interest  in  the  matter  or  with  no  such  in¬ 
ability  to  act  who  shall  serve  as  may  be 
necessary  in  the  proceeding.  In  the  event 
of  disqualification  or  withdrawal  of  the 
Presiding  Officer,  a  new  Presiding  Officer 
with  no  such  conflicting  interest  in  the 
matter  or  with  no  such  inability  to  act 
shall  likewise  be  assigned.  This  assign¬ 
ment  shall  be  made  by  the  Chief  Admin¬ 
istrative  Law  Judge  if  the  original  Pre¬ 
siding  Officer  was  an  Administrative  Law 
Judge.  If  the  original  Presiding  Officer 
was  not  an  Administrative  Law  Judge,  or 
if  the  Chief  Administrative  Law  Judge 
certifies  to  the  Regional  Administrator 
that  no  Administrative  Law  Judge  is 
available  as  a  replacement,  the  Regional 
Administrator  shall  designate  the  new 
Presiding  Officer.  In  all  cases  of  disquali¬ 
fication  or  withdrawal,  upon  designation 
of  a  replacement,  the  proceeding  shall 


continue  without  abatement  unless 
otherwise  ordered  to  facilitate  the  pro¬ 
ceeding  and  to  protect  the  interests  of 
the  parties. 

§  80.305  Filing  and  service  of  pleadings 

and  documents. 

(a)  Filing  of  pleadings  and  documents 
prior  to  the  filing  of  an  answer  to  the 
complaint.  Documents  filed  after  the 
complaint  is  issued  and  prior  to  the  filing 
of  an  answer  to  the  complaint  shall  be 
served  directly  upon  all  other  parties  to 
the  proceeding.  The  file  of  the  com¬ 
plainant  shall  be  the  official  file  of  the 
proceeding  prior  to  the  filing  of  an' an¬ 
swer  to  the  complaint.  No  file  of  a  pro¬ 
ceeding  shall  be  maintained  by  the  Re¬ 
gional  Hearing  Clerk  prior  to  the  filing 
of  an  answer  to  the  complaint.  Each  doc¬ 
ument  shall  contain  the  docket  number 
assigned  pursuant  to  9  80.313.  A  certifi¬ 
cate  of  service  shall  accompany  each 
document  served  or  filed. 

(b)  Filing  of  pleadings  and  documents 
after  the  filing  of  an  answer  to  the  com¬ 
plaint.  (1)  After  the  filing  of  an  answer 
to  the  complaint,  complainant  shall  pre¬ 
pare  and  shall  file  with  the  Regional 
Hearing  Clerk  the  original  and  one  copy 
of  each  document  in  the  official  file  of 
the  proceedings.  The  original  shall  be  in¬ 
cluded  in  the  file  maintained  by  the 
Regional  Hearing  Clerk  and  the  dupli¬ 
cate  shall  be  forwarded  by  the  Regional 
Hearing  Cleric  to  the  Presiding  Officer 
assigned  to  preside  over  the  proceeding 
pursuant  to  9  80.321.  The  Presiding  Offi¬ 
cer  shall  promptly  notify  the  parties  that 
he  has  been  assigned  to  preside  over  the 
proceeding. 

(2)  Thereafter,  the  original  of  any 
document  served  in  the  proceeding  *ha11 
be  forwarded  directly  to  the  Regional 
Hearing  Clerk  by  the  party  serving  the 
document  and  a  duplicate  copy  ah^n  be 
forwarded  to  the  Presiding  Officer.  Ex¬ 
cept  as  otherwise  provided,  a  party  filing 
documents  with  the  Regional  wiring 
Clerk  shall  serve  copies  thereof  upon  all 
other  parties  at  the  same  time.  Each 
document  filed  shall  contain  the  docket 
number  assigned  pursuant  to  9  80.313. 
A  certificate  of  service  shall  accompany 
each  document  filed. 

(3)  When  the  Presiding  Officer  cor¬ 
responds  directly  with  the  parties,  the 
original  of  such  correspondence  shall  be 
sent  to  the  Regional  Hearing  Clerk  and 
a  duplicate  copy  shall  be  maintained  by 
the  Presiding  Officer  in  the  duplicate  file. 
Parties  who  correspond  directly  with 
the  Presiding  Officer  shall  in  addition  to 
serving  all  other  parties  send  a  duplicate 
copy  erf  all  such  correspondence  to  the 
Regional  Hearing  Clerk.  A  certificate  of 
service  shall  accompany  each  document 
served  under  this  subsection. 

(c)  Service  of  Complaint.  (1)  Service 
of  the  complaint  may  be  made  person¬ 
ally  on  the  respondent  (or  his  represent¬ 
ative),  or  by  certified  mail,  return  re¬ 
ceipt  requested. 

(2)  Service  upon  a  domestic  or  for¬ 
eign  corporation  or  upon  a  partnership 
or  other  unincorporated  association 
which  is  subject  to  suit  under  a  common 
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name  shall  be  made  by  personal  service 
or  certified  mail,  as  prescribed  by  para¬ 
graph  (c)(1)  of  this  section,  directed 
to  an  officer,  a  managing  or  general 
agent,  or  to  any  other  agent  authorized 
by  appointment  or  by  Federal  or  State 
Law  to  receive  service  or  process. 

(3)  Proof  of  service  of  the  complaint 
shall  be  made  by  affidavit  of  the  person 
making  personal  service,  or  by  properly 
executed  return  receipt.  Such  proof  of 
service  shall  be  filed  with  complainant 
immediately  upon  completion  of  serv¬ 
ice. 

(d)  Service  of  documents  other  than 
complaint.  All  documents  other  than  the 
complaint  may  be  served  personally  or 
by  regular  mail.  Copies  shall  be  served 
upon  all  parties  of  a  proceeding  unless 
otherwise  ordered  by  the  Presiding  Offi¬ 
cer.  Documents  to  be  served  by  mail 
upon  the  complainant  shall  be  address¬ 
ed  in  accordance  with  the  address  set 
forth  in  the  complaint.  A  certificate  of 
service  shall  accompany  each  document 
served. 

§  80.306  Filing  and  service  of  rulings, 
orders,  and  decisions. 

All  rulings,  orders,  decisions,  or  other 
documents  made  or  signed  by  the  Re¬ 
gional  Administrator,  the  Regional  Judi¬ 
cial  Officer  or  the  Presiding  Officer  as  ap¬ 
propriate  pursuant  to  §  80.315(c)  shall 
be  filed  with  the  complaint  if  made  prior 
to  the  filing  of  an  answer  to  the  com¬ 
plaint  and  thereafter  with  the  Regional 
Hearing  Clerk  except  as  provided  in  §  80. 
305(b)(3).  Such  rulings,  orders,  deci¬ 
sions  or  other  documents  shall  be  served 
directly  upon  all  parties  by  the  Regional 
Administrator,  Regional  Judicial  Officer, 
or  Presiding  Officer  as  appropriate  pur¬ 
suant  to  §  80.315(c). 

§  80.307  Computation  and  extension  of 
time. 

(a)  Computation.  In  computing  any 
period  of  time  prescribed  or  allowed  in 
these  rules  of  practice,  except  as  other¬ 
wise  provided,  the  day  of  the  act,  event, 
or  default  from  which  the  designated  pe¬ 
riod  begins  to  rim  shall  not  be  included 
in  computing  the  time  allowed  for  the 
filing  of  any  document  or  paper.  Satur¬ 
days,  Sundays,  and  legal  holidays  shall 
be  included  in  computing  the  time  al¬ 
lowed  for  such  filing.  When  such  time 
expires  on  a  Saturday,  Sunday,  or  legal 
holiday,  however,  such  period  shall  be 
extended  to  include  the  next  following 
business  day. 

(b)  Extensions  of  time.  A  prescribed 
period  of  time  within  which  a  party  is 
required  or  permitted  to  do  an  act  shall 
be  computed  from  the  time  of  service. 
Extensions  of  time  for  the  filing  of  any 
pleading,  document,  or  motion  shall  be 
granted  sua  sponte  or  upon  timely  motion 
of  a  party  to  the  proceeding  only  for  good 
cause  shown  and  after  consideration  of 
prejudice  to  other  parties.  Such  motions 
may  be  made  ex  parte  and  need  not  be 
served  upon  other  parties.  Motion  for  an 
extension  of  time  shall  be  filed  in  advance 
of  the  date  on  which  the  pleading,  doc¬ 
ument  or  motion  is  due  to  be  filed,  un¬ 
less  the  failure  of  a  party  to  make  timely 


motion  for  extension  of  time  was  the 
result  of  excusable  negligence.  Such  mo¬ 
tions  shall  be  decided  in  accordance  with 
the  provisions  of  §  80.315(c). 

(c)  Service  by  mail.  Service  shall  be 
deemed  complete  upon  mailing.  How¬ 
ever,  where  service  of  a  pleading  or  doc¬ 
ument  is  by  mail,  three  (3)  days  shall  be 
added  to  the  time  allowed  by  these  rules 
of  the  filing  of  a  responsive  pleading. 

§  80.308  Ex  parte  discussion  of  proceed¬ 
ing. 

At  no  time  after  the  issuance  of  the 
complaint  shall  be  Regional  Administra¬ 
tor,  Regional  Judicial  Officer,  or  Pre¬ 
siding  Officer  discuss  ex  parte  the  merits 
of  the  proceeding  with  any  person  who  is 
connected  with  the  proceeding  in  an  ad- 
vocative,  investigative,  or  expert  capac¬ 
ity,  or  with  any  representative  of  such 
person.  The  Regional  Administrator,  the 
Regional  Judicial  Officer,  or  the  Pre¬ 
siding  Officer  may  discuss  the  merits 
of  the  case  with  any  such  person  only 
if  all  parties  to  the  proceeding,  or  their 
representatives,  have  been  given  reason¬ 
able  notice  and  opportunity  to  be  present. 
Any  memorandum  or  other  communica¬ 
tion  addressed  to  the  Regional  Adminis¬ 
trator,  Regional  Judicial  Officer  or  the 
Presiding  Officer  during  the  pendency 
of  the  proceeding,  and  relating  to  the 
merits  thereof,  by  or  on  behalf  of  any 
party,  shall  be  regarded  as  argument 
made  in  the  proceeding  and  shall  be 
served  upon  all  other  parties.  Such  other 
parties  may  be  given  an  opportunity  to 
reply  thereto.  Nothing  in  this  section 
shall  limit  discussion  between  respond¬ 
ent  and  complainant  for  the  purpose  of 
exploring  settlement  of  the  case. 

§  80.309  Examination  of  documents 
filed. 

(a)  Subject  to  the  provisions  of  law 
restricting  the  public  disclosure  of  con¬ 
fidential  information,  any  person  may, 
during  Agency  business  hours,  inspect 
and  copy  any  document  filed  in  any  pro¬ 
ceeding.  Such  documents  may  be  made 
available  by  complainant  if  the  request 
to  inspect  is  made  prior  to  the  filing  of 
an  answer  to  the  complaint  by  the  Re¬ 
gional  Hearing  Clerk  if  the  request  to 
inspect  is  made  after  the  filing  of  an 
answer  to  the  complaint. 

(b)  The  cost  of  duplicating  documents 
filed  in  any  proceeding  shall  be  borne 
by  the  person  seeking  copies  of  such  doc¬ 
uments  filed. 

Parties  and  Appearances 
§  80.310  Appearances. 

(a)  Representatives.  Any  party  may 
appear  in  person  or  by  counsel  or  other 
representative;  a  partner  may  appear  on 
behalf  of  a  partnership  and  an  officer 
may  appear  on  behalf  of  a  corporation. 
Persons  who  appear  as  counsel  or  other 
representative  must  conform  to  the 
standards  of  .conduct  and  ethics  as  re¬ 
quired  of  practitioners  before  the  courts 
of  the  United  States. 

(b)  Failure  to  appear.  Any  party  to 
the  proceeding,  who  after  being  duly 
notified  and  without  good  cause  being 


shown,  fails  to  appear  at  any  prehearing 
conference  shall  be  subject  to  whatever 
orders  or  determinations  the  Presiding 
Officer  may  make  in  his  discretion.  The 
failure  of  a  party  to  appear  at  a  hearing 
shall  constitute  a  waiver  of  the  right  to 
present  evidence  at  such  hearing.  Where 
respondent  fails  to  appear  at  a  hearing, 
the  Presiding  Officer  shall  require  the 
presentation  by  complainant  of  such  evi¬ 
dence  as  the  Presiding  Officer  deems  nec¬ 
essary  to  develop  a  prima  facie  case 
against  respondent.  Upon  conclusion  of 
the  hearing,  the  Presiding  Officer  shall 
cause  a  copy  of  the  initial  decision  to  be 
served  upon  respondent. 

§  80.311  Intervention. 

(a)  Motion.  Any  person  may  file  a  mo¬ 
tion  for  leave  to  intervene  in  any  pro¬ 
ceeding  conducted  under  these  rules  of 
practice.  Such  motion  must  set  forth  the 
grounds  for  the  proposed  intervention, 
the  position  and  interest  of  movant  in 
the  proceedings,  and  the  likely  impact 
that  such  intervention  will  have  on  the 
expeditious  progress  of  the  proceeding. 

(b)  When  filed.  A  motion  for  leave  to 
intervene  in  a  proceeding  must  ordi¬ 
narily  be  filed  prior  to  the  first  prehear¬ 
ing  conference  or,  in  the  absence  of  a 
prehearing  conference,  prior  to  the  ini¬ 
tiation  of  correspondence  pursuant  to 
§  80.319(d) ,  or  if  there  is  no  such  cor¬ 
respondence,  prior  to  the  setting  of  a 
time  and  place  for  a  hearing.  Any  motion 
filed  after  that  time  must  include  in  ad¬ 
dition  to  the  information  set  forth  in 
paragraph  (a)  above,  a  statement  of 
good  cause  for  the  failure  to  file  in  a 
timely  manner.  Such  motion  for  leave 
to  intervene  shall  be  granted  only  upon 
a  finding  that  (1)  extraordinary  circum¬ 
stances  justify  the  granting  of  the  mo¬ 
tion;  and  (2)  the  intervenor  shall  be 
bound  by  any  agreements,  arrangements 
and  other  matters  previously  made  in 
the  proceeding. 

(c)  Disposition.  Leave  to  intervene 
will  be  granted  only  insofar  as  movant 
demonstrates  that  (1)  there  exist  com¬ 
mon  questions  of  fact  or  law;  (2)  he  may 
be  adversely  affected  by  a  final  order  of 
the  Regional  Administrator;  and  (3) 
his  presence  in  the  case  would  not  un¬ 
reasonably  broaden  the  issues  as  already 
presented,  or  unduly  prolong  or  other¬ 
wise  prejudice  the  adjudication  of  the 
rights  of  the  original  parties.  If  leave  is 
granted,  the  movant  shall  thereby  be¬ 
come  a  party  to  the  proceeding.  Any 
party,  or  the  movant  if  leave  is  denied, 
may  request  that  the  ruling  on  any  mo¬ 
tion  for  leave  to  intervene  on  a  proceed¬ 
ing  conducted  under  these  rules  of  prac¬ 
tice  be  certified  on  interlocutory  appeal 
to  the  Regional  Administrator  as  pro¬ 
vided  in  §  80.328. 

(d)  Amicus  curiae.  Persons  not  parties 
to  the  proceeding  who  wish  to  file  briefs 
therein  may,  upon  good  cause  shown,  so 
move  the  Presiding  Officer  or  the  Re¬ 
gional  Administrator  as  apropriate  pur¬ 
suant  to  §  80.315(c).  Such  motion  for 
leave  to  file  briefs  shall  identify  the  in¬ 
terest  of  the  applicant  and  shall  state 
the  reasons  why  the  proposed  amicus 
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brief  is  desirable.  In  the  event  such  mo¬ 
tion  is  granted,  the  Presiding  Officer  or 
Regional  Administrator  shall  issue  an 
order  setting  the  time  for  filing  such 
brief.  An  amicus  curiae  shall  be  eligible 
to  participate  in  any  briefing  following 
the  granting  of  his  motion,  and  shall  be 
served  with  all  brief,  reply  briefs,  mo¬ 
tions  and  orders  relating  to  issues  to  be 
briefed. 

§  80.312  Consolidation  and  severance. 

(a)  Consolidation.  The  Regional  Ad¬ 
ministrator  may,  by  motion  or  sua 
sponte,  consolidate  any  or  all  matters 
at  issue  in  two  or  more  proceedings 
docketed  under  these  rules  of  practice 
in  his  Region  where  there  exist  common 
parties,  common  questions  of  fact  and 
law,  and  where  such  consolidation  would 
expedite  or  simplify  consideration  of  the 
issues.  Consolidation  shall  not  prejudice 
any  rights  granted  parties  to  proceedings 
conducted  under  these  rules  of  practice 
and  shall  not  affect  the  right  of  any 
party  to  raise  issues  that  could  have  been 
raised  if  consolidation  had  not  occurred. 

(b)  Severance.  The  Presiding  Officer 
may,  by  motion  or  sua  sponte,  for  good 
cause  shown,  order  any  proceedings 
severed  with  respect  to  some  or  all 
parties  or  issues. 

Prehearing  Procedures 

§  80.313  Issuance  of  complaint;  docket 

number. 

If  the  complainant  has  reason  to 
believe  that  a  person  has  violated  any 
provision  of  the  Act  or  the  regulations, 
he  may  institute  a  proceeding  for  the 
assessment  of  a  civil  penalty  by  issuing  a 
complaint.  Prior  to  service  of  the  com¬ 
plaint  to  respondent,  complainant  shall 
consult  with  the  Regional  Hearing  Clerk 
for  the  assignment  of  a  docket  number. 
Thereafter,  each  document  filed  in  the 
proceeding  shall  bear  such  assigned 
docket  number, 

§  80.314  Contents  of  the  complaint. 

(a)  Alleged  violation.  Each  complaint 
shall  include  (1)  specific  reference  to 
each  provision  of  the  Act  or  regulations 
which  respondent  is  alleged  to  have 
violated;  (2)  the  amount  of  the  civil 
penalty  which  is  proposed  to  be  assessed; 

(3)  a  statement  indicating  the  appro¬ 
priateness  of  the  proposed  penalty;  and 

(4)  notice  of  respondent’s  right  to  re¬ 
quest  a  hearing  on  any  material  fact 
contained  in  the  complaint,  or  on  the 
appropriateness  of  the  amount  of  the 
proposed  penalty. 

(b)  Derivation  of  proposed  civil 
penalty.  The  dollar  amount  of  the  civil 
penalty  which  is  proposed  to  be  assessed 
in  the  complaint  shall  be  determined  on 
the  basis  of  (1)  the  gravity  of  the  viola¬ 
tion,  (2)  the  size  of  the  respondent’s 
business,  and  (3)  respondent’s  history  of 
compliance  with  the  Act  and  the  regula¬ 
tions  and  such  penalty  shall  be  derived 
by  complainant  in  accordance  with  the 
guidelines  for  the  Assessment  of  Civil 
Penalties  published  as  an  Appendix  to 
these  rules  of  practice. 

(c)  Amendment  of  the  complaint.  At 
any  time  prior  to  the  filing  of  an  answer 


to  the  complaint  the  complainant  may 
amend  the  complaint  as  a  matter  of 
right.  Respondent  shall  have  twenty  (20) 
additional  days  from  the  date  of  service 
of  the  amended  complaint  to  file  his 
answer.  At  any  time  after  the  filing  of  an 
answer  to  the  complaint,  the  complaint 
may  be  amended  upon  motion  granted 
by  the  Presiding  Officer. 

§  80.315  Motions. 

(a)  General.  All  motions,  except  those 
made  orally  on  the  record  during  a  hear¬ 
ing,  shall  (1)  be  in  writing;  (2)  state 
with  particularity  the  grounds  therefor; 

(3)  set  forth  the  relief  or  order  sought; 
and  (4)  be  accompanied  by  any  ^affidavit, 
certificate  or  other  evidence  relied  upon. 
Such  motions  shall  be  served  in  accord¬ 
ance  with  the  provisions  of  §  80.305. 

(b)  Response  to  motions.  Except  as 
otherwise  provided  by  the  Presiding  Offi¬ 
cer  or  the  Regional  Administrator,  as 
appropriate  pursuant  to  $  80.315(c) ,  any 
party  may  file  a  response  in  support  of 
or  in  opposition  to  any  written  motion 
within  ten  (10)  days  after  service  of  such 
motion.  This  response  shall  be  accom¬ 
panied  by  any  affidavit,  certificate,  or 
other  evidence  relied  upon.  If  no  response 
is  filed  within  the  designated  period,  the . 
parties  shall  be  deemed  to  have  waived 
any  objection  to  the  granting  of  the 
motion.  The  Presiding  Officer  may  set  a 
shorter  time  for  response,  or  make  such 
other  orders  concerning  the  disposition 
of  motions  as  he  deems  appropriate. 

(c)  Decision.  The  Regional  Adminis¬ 
trator  shall  rule  upon  all  motions  filed  or 
made  prior  to  the  filing  of  an  answer  to 
the  complaint  or  after  the  filing  of  an 
initial  decision.  The  Presiding  Officer 
shall  rule  upon  all  motions  filed  after 
filing  of  an  answer  to  the  complaint  and 
prior  to  the  filing  of  his  initial  decision. 
Oral  argument  on  motions  will  be  per¬ 
mitted  where  the  Presiding  Officer  or  the 
Regional  Administrator  deems  it  neces¬ 
sary  or  desirable. 

§  80.316  Answer  lo  the  complaint. 

(a)  General.  Where  respondent  (1) 
contests  any  material  fact  alleged  in  the 
complaint  to  constitute  a  violation  of  the 
Act  or  regulations,  or  (2)  contends  that 
the  amount  of  the  penalty  proposed  in 
the  complaint  is  inappropriate  to  such 
violation;  or  (3)  contends  that  he  is  en¬ 
titled  to  judgment  as  a  matter  of  law,  he 
shall  file  a  written  answer  to  the  com¬ 
plaint  with  the  Regional  Hearing  Clerk. 
Any  such  answer  to  the  complaint  must 
be  filed  with  the  Regional  Hearing  Clerk 
within  twenty  (20)  days  after  service  of 
the  complaint.  The  initiation  of  informal 
conferences  with  the  Agency  pursuant  to 
§  80.318  does  not  enlarge  this  twenty  (20) 
day  period. 

(b)  Contents  of  the  answer.  The  an¬ 
swer  shall  clearly  and  directly  admit, 
deny  or  explain  each  of  the  factual  alle¬ 
gations  contained  in  the  complaint  with 
regard  to  which  respondent  has  any 
knowledge.  Such  answer  shall  state  (1) 
the  circumstances  or  arguments  which 
are  alleged  to  constitute  the  grounds 
of  defense,  (2)  the  facts  which  respond¬ 
ent  intends  to  place  at  issue,  and  (3) 
whether  a  hearing  is  requested. 


(c)  Request  for  hearing  upon  the  is¬ 
sues  raised  by  the  complaint  and  answer 
shall  be  held  upon  request  of  respondent 
in  the  answer.  In  addition,  a  hearing 
may  be  held  at  the  discretion  of  the 
Presiding  Officer,  sua  sponte,  or  upon 
grant  of  request  therefor  of  any  party 
other  than  the  respondent. 

(d)  Failure  to  answer  specifically. 
Failure  of  respondent  to  plead  specifi¬ 
cally  to  any  material  factual  allegation 
contained  in  the  complaint  shall  con¬ 
stitute  a  binding  admission  of  such  alle¬ 
gation. 

(e)  Withdrawal  of  the  complaint.  At 
any  stage  in  the  proceeding  where  on 
the  basis  of  new  information  or  evidence 
complainant  concludes  that  no  viola¬ 
tion  of  the  Act  or  the  Regulations  has 
been  committed  by  respondent  or  that 
the  issuance  of  the  complaint  was  other¬ 
wise  inappropriate,  the  complainant 
may  withdraw  the  complaint  once  with¬ 
out  prejudice. 

§  80.317  Failure  to  answer  the  com¬ 
plaint  :  Default  order. 

(a)  Default.  Respondent  may  be 
found  to  be  in  default  upon  his  (1) 
failure  to  file  a  timely  answer  to  the 
complaint;  (2)  failure  to  comply  with 
prehearing  or  hearing  order  of  the  Re¬ 
gional  Administrator  or  the  Presiding 
Officer,  as  appropriate  pursuant  to 
§  80.315(c),  or  (3)  failure  to  appear  or 
to  proceed  at  a  prehearing  conference  or 
at  a  hearing.  Default  of  respondent  shall 
constitute  an  admission  of  all  facts  al¬ 
leged  in  the  complaint  and  a  waiver 
of  respondent’s  right  to  a  hearing  on 
such  factual  allegations.  The  penalty 
proposed  to  be  assessed  in  the  complaint 
shall  become  due  and  payable  by  re¬ 
spondent  without  further  proceedings 
upon  the  issuance  by  the  Regional  Ad¬ 
ministrator  of  a  final  order  issued  upon 
default. 

(b)  Procedures  upon  default.  (1) 
Where  a  default  results  from  respond¬ 
ent’s  failure  to  file  a  timely  answer  to 
the  complaint,  complainant  shall  pre¬ 
pare  and  transmit  to  the  Regional  Ad¬ 
ministrator  a  proposed  final  order  to  be 
issued  upon  default. 

(2)  Where  the  Presiding  Officer  finds 
a  default  to  have  occurred  after  the 
filing  of  an  answer  to  the  complaint,  the 
Presiding  Officer  may  render  a  proposed 
default  order  to  be  issued  against  the 
defaulting  party.  For  the  purpose  of  ap¬ 
peal  pursuant  to  §  80.329  such  order  shall 
be  deemed  to  be  the  initial  decision  of 
the  Presiding  Officer. 

(c)  Contents  of  a  final  order  issued 
upon  default.  A  final  order  issued  upon 
default  shall  include  findings  of  fact, 
conclusions  regarding  all  material  issues 
of  law,  fact,  or  discretion,  and  the  pen¬ 
alty  which  is  therein  assessed.  An  order 
issued  by  the  Administrator  upon  the  de¬ 
fault  of  respondent  shall  constitute  a 
final  order  in  accordance  with  the  terms 
of  S  80.330. 

§  80.318  Informal  settlement  and  con¬ 
sent  agreement. 

(a)  Settlement  policy.  The  Agency  en¬ 
courages  settlement  of  the  proceeding  at 
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any  time  after  the  issuance  of  a  com¬ 
plaint  if  such  settlement  is  consistent 
with  the  provisions  and  the  objectives  of 
the  Act  and  the  Regulations.  Whether  or 
not  respondent  request  a  hearing,  he  may 
confer  with  complainant  concerning  the 
facts  stated  in  the  complaint  or  con¬ 
cerning  the  amount  of  the  proposed  civil 
penalty.  In  the  event  a  settlement  is 
reached,  the  terms  of  any  settlement 
agreement  shall  be  expressed  in  a  written 
consent  agreement.  Conferences  with 
complainant  concerning  possible  settle¬ 
ment  shall  not  affect  the  requirement  to 
file  a  timely  answer  pursuant  to  §  80.316. 

(b)  Consent  agreement.  A  written 
consent  agreement  signed  by  the  parties 
shall  be  prepared  by  complainant  and 
forwarded  to  the  Regional  Administrator 
whenever  settlement  or  compromise  is 
proposed.  The  consent  agreement  shall 
state  that,  for  the  purpose  of  this  pro¬ 
ceeding,  respondent  (1)  admits  the  juris¬ 
dictional  allegations  of  the  complaint; 

(2)  admits  the  facts  as  stipulated  in  the 
consent  agreement  or  neither  admits  nor 
denies  specific  factual  allegations  con¬ 
tained  in  the  complaint;  and  (3)  con¬ 
sents  to  the  assessment  of  a  given  pro¬ 
posed  civil  penalty.  The  consent  agree¬ 
ment  shall  include  (i)  the  terms  of  the 
agreement;  <ii)  any  appropriate  con¬ 
clusions  regarding  material  issues  of 
law,  fact  or  discretion  as  well  as  reasons 
therefor;  and  (iii)  a  proposed  final  order 
of  the  Regional  Administrator. 

(c)  Final  order.  No  settlement  and  no 
consent  agreement  shall  be  dispositive 
of  any  action  pending  under  section  211 

(d)  of  the  Act  without  a  final  order  of 
the  Regional  Administrator.  In  prepar¬ 
ing  such  final  order,  the  Regional  Ad¬ 
ministrator  may  require  that  any  or  all 
of  the  parties  to  the  settlement  appear 
before  him  to  answer  inquiries  relating 
to  the  proposed  consent  agreement, 

§  80.319  Prehearing  conference. 

(a)  Purpose  of  prehearing  conference. 
When  it  appears  that  such  procedure  will 
expedite  the  proceeding,  the  Presiding 
Officer,  at  any  time  prior  to  the  com¬ 
mencement  of  the  hearing,  may  request 
the  parties  and  their  counsel  or  other 
representative  to  appear  at  a  conference 
before  him  to  consider: 

(1)  The  possibility  of  settlement  of 
the  case, 

(2)  The  simplification  of  issues  and 
stipulation  of  facts  not  in  dispute; 

(3)  The  necessity  or  desirability  of 
amendments  to  pleadings; 

(4)  The  possibility  of  obtaining  ad¬ 
missions  or  stipulations  of  fact  and  of 
documents  which  will  avoid  unnecessary 
proof; 

(5)  The  limitation  of  the  number  of 
expert  or  other  witnesses; 

(6)  The  setting  of  a  time  and  place 
for  the  public  hearing,  given  considera¬ 
tion  to  the  convenience  of  all  parties  and 
witnesses  and  to  the  public  interest;  and 

(7)  Any  other  matters  as  may  expe¬ 
dite  the  disposition  of  the  proceeding. 

(b)  Exchange  of  witness  lists  and 
documents.  Unless  otherwise  ordered  by 
the  Presiding  Officer  each  party  shall 
at  the  prehearing  conference  make  avail¬ 


able  to  each  other  the  names  of  the  ex¬ 
pert  and  other  witnesses  he  intends  to 
call,  together  with  a  brief  narrative  sum¬ 
mary  of  their  expected  testimony.  Copies 
of  all  documents  and  exhibits  which  the 
party  intends  to  introduce  into  evidence 
shall  be  marked  for  identification  as  or¬ 
dered  by  the  Presiding  Officer.  There¬ 
after,  witnesses,  documents,  or  exhibits 
may  be  added  and  narrative  summaries 
of  expected  testimony  amended  only 
upon  motion  by  a  party. 

(c)  Record  of  the  prehearing  con¬ 
ference.  No  transcript  of  any  prehear¬ 
ing  conference  shall  be  made  unless  or¬ 
dered  upon  motion  of  a  party  or  sua 
sponte  by  the  Presiding  Officer.  The  Pre¬ 
siding  Officer  shall  prepare  and  file  for 
the  record  a  written  summary  of  the 
action  taken  at  such  conference.  Such 
summary  shall  incorporate  any  written 
stipulations  or  agreements  made  by  the 
parties,  all  rulings  upon  matters  con¬ 
sidered  at  such  conference,  and  appro¬ 
priate  orders  containing  directions  to  the 
parties.  Such  summary  shall  direct  the 
subsequent  course  of  the  proceeding,  un¬ 
less  modified  by  the  Presiding  Officer, 
on  motion  or  sua  sponte,  to  prevent  man¬ 
ifest  injustice. 

(d)  Location  of  Prehearing  Confer¬ 
ence.  Unless  otherwise  agreed  in  writing 
by  all  parties,  the  prehearing  conference 
shall  be  held  in  the  city  in  which  the 
Environmental  Protection  Agency  Re¬ 
gional  Office  is  located. 

(e)  Unavailability  of  a  prehearing 
conference.  Where  circumstances  render 
a  prehearing  conference  unnecessary  or 
impracticable,  the  Presiding  Officer,  on 
motion  or  sua  sponte,  may  request  the 
parties  to  correspond  with  him  for  the 
purpose  of  accomplishing  any  of  the  ob¬ 
jectives  set  forth  in  this  section.  The 
Presiding  Officer  shall  include  such  cor¬ 
respondence  for  the  record  and  a  writ¬ 
ten  summary  of  any  stipulation  or  agree¬ 
ments  reached  by  means  of  such  cor¬ 
respondence  as  provided  in  §  80.319(c). 

§  80.320  Accelerated  decision. 

(a)  General.  The  Presiding  Officer  or 
the  Regional  Administrator  as  appro¬ 
priate  pursuant  to  §80.315(c)  upon  mo¬ 
tion  or  sua  sponte,  may  at  any  time 
render  an  accelerated  decision  in  favor 
of  complainant  or  respondent  as  to  all 
or  any  portion  of  the  proceeding,  with¬ 
out  further  proceedings  or  upon  such 
limited  additional  evidence  such  as  affi¬ 
davits  as  he  may  require,  under  any  of 
the  following  conditions: 

( 1 )  Failure  to  state  a  claim  upon  which 
relied  can  be  granted,  or  direct  or  col¬ 
lateral  estoppel ;  or 

(2)  There  is  no  genuine  issue  or  any 
material  fact  and  a  party  is  entitled  to 
judgment  as  a  matter  or  law ;  or 

(3)  Such  other  and  further  reasons 
as  are  just. 

(b)  Effect.  (1)  In  the  event  an  ac¬ 
celerated  decision  is  issued  by  the  Pre¬ 
siding  Officer,  the  decision  shall  be 
treated  for  the  purpose  of  these  rules  of 
practice  in  the  same  manner  as  an  ini¬ 
tial  decision  of  the  Presiding  Officer 
rendered  after  completion  of  a  hearing 
under  §  80.327. 


(2)  In  the  event  an  accelerated  deci¬ 
sion  is  issued  by  the  Regional  Adminis¬ 
trator,  the  Regional  Administrator  shall 
proceed  Jx>  issue  a  final  order  disposing 
of  all  or  part  of  the  case  as  may  be 
appropriate  under  §  80.330. 

Hearing  Procedure 
§  80.321  Scheduling  the  hearing. 

(a)  Assignment  of  Presiding  Officer. 
Upon  filing  of  an  answer  the  Regional 
Hearing  Clerk  shall  refer  the  proceeding 
to  the  Chief  Administrative  Law  Judge 
who  shall  assign  himself  or  another 
Administrative  Law  Judge  as  Presiding 
Officer,  or  shall  certify  to  the  appro¬ 
priate  Regional  Administrator  that  no 
Administrative  Law  Judge  is  available  to 
serve  as  Presiding  Officer.  Upon  receipt 
of  such  a  certification  the  Regional  Ad¬ 
ministrator  shall  assign  the  Presiding 
Officer. 

(b)  Notice  of  hearing.  In  the  event 
that  a  hearing  is  requested  by  respond¬ 
ent  in  his  answer,  or  is  ordered  by  the 
Presiding  Officer  pursuant  to  the  pro¬ 
visions  of  §  80.316(c),  the  Presiding  Offi¬ 
cer  shall,  after  consideration  of  the  con¬ 
venience  of  the  parties,  forthwith  serve 
upon  parties  a  notice  of  a  hearing.  This 
notice  may  set  a  time  and  place  for  such 
hearing  and  may  contemplate  a  future 
prehearing  conference  between  the 
parties. 

(c)  Postponement  of  hearing.  Except 
for  good  cause  shown,  no  request  for 
postponement  of  a  hearing  will  be 
granted.  Such  request  must  be  received 
in  writing  at  least  three  (3)  days  in 
advance  of  the  time  set  for  the  hearing. 
In  case  of  postponement,  the  hearing 
shall  be  rescheduled  for  a  date  as  early 
as  circumstances  will  permit. 

(d)  Location  of  hearing.  Unless  other¬ 
wise  agreed  in  writing  by  all  parties,  the 
hearing  shall  be  held  in  the  city  in  which 
the  Environmental  Protection  Agency 
Regional  Office  is  located. 

§  80.322  Evidence. 

(a)  General.  The  Presiding  Officer 
shall  admit  all  evidence  which  is  rele¬ 
vant,  competent  and  material,  and  is  not 
unduly  repetitious.  Relevant,  competent 
and  material  evidence  may  be  received 
at  the  hearing  although  such  evidence 
may  be  inadmissible  under  the  rules  of 
evidence  applicable  to  judicial  proceed¬ 
ings.  The  weight  to  be  given  all  evidence 
shall  be  determined  by  its  reliability  and 
probative  value.  In  the  presentation,  ad¬ 
mission,  disposition,  and  use  of  evidence, 
the  Presiding  Officer  shall  preserve  the 
confidentiality  of  trade  secrets  and  other 
privileged  commercial  and  finanda.1  in¬ 
formation.  The  confidential  or  trade  se¬ 
cret  status  of  any  evidence  shall  not, 
however,  preclude  its  being  introduced 
into  evidence.  The  Presiding  Officer  may 
make  such  orders  as  may  be  necessary  to 
consider  such  evidence  in  camera,  in¬ 
cluding  the  preparation  of  a  supplement 
initial  decision  to  consider  questions  of 
fact  and  conclusions  regarding  material 
issues  of  law,  fact  or  discretion  which 
arise  out  of  that  portion  of  the  evidence 
which  is  confidential  or  which  includes 
trade  secrets. 


FEDERAL  REGISTER,  VOL.  39,  NO.  219— TUESDAY,  NOVEMBER  12,  1974 


39998 


PROPOSED  RULES 


(b)  Examination  of  witnesses.  Except 
as  otherwise  provided  in  these  rules  of 
practice  or  by  the  Presiding  Officer,  wit¬ 
nesses  shall  be  examined  orally,  under 
oath  or  affirmation.  Parties  shall  have 
the  right  to  cross-examine  a  witness  who 
appears  at  the  hearing  provided  that 
such  cross-examination  is  not  unduly 
repetitious. 

Cc)  Verified  statements.  The  Presiding 
Officer  may  admit  and  insert  into  the 
record  as  evidence  in  lieu  of  oral  testi¬ 
mony,  statements  of  fact  or  opinion  pre¬ 
pared  by  a  witness.  The  admissibility  of 
the  evidence  contained  in  such  state¬ 
ment  shall  be  subject  to  the  same  rules 
as  if  such  testimony  were  produced  under 
oral  examination.  The  witness  shall  be 
subject  to  oral  cross-examination  on  the 
contents  of  such  statements.  Before  any 
such  statement  is  read  or  admitted  into 
evidence,  the  witness  shall  deliver  a  copy 
of  the  statement  to  the  Presiding  Officer, 
the  reporter,  and  opposing  counsel.  The 
witness  presenting  the  statement  shall 
swear  to  or  affirm  the  statement  and 
shall  be  subject  to  oral  cross-examina¬ 
tion  upon  the  contents  thereof.  Such 
statements  shall  not  be  admitted  when 
it  appears  to  the  Presiding  Officer  that 
the  memory  or  the  demeanor  of  the  wit¬ 
ness  is  of  importance. 

(d)  Exhibits.  Except  where  the  Presid¬ 
ing  Officer  finds  it  impracticable,  an 
original  and  one  copy  of  each  exhibit 
shall  be  filed  with  the  Presiding  Officer 
for  the  record  and  a  copy  shall  be  fur¬ 
nished  to  each  party.  A  true  copy  of  an 
exhibit  may  be  substituted  for  the 
original. 

(e)  Official  notice.  Official  notice  may 
be  taken  of  any  matter  judicially  noticed 
in  the  Federal  courts,  and  of  other  facts 
within  the  specialized  knowledge  and  ex¬ 
perience  of  the  Agency.  Opposing  parties 
shall  be  given  adequate  opportunity  to 
show  that  such  facts  are  erroneously  no¬ 
ticed. 

§  80.323  Objections  and  offers  of  proof. 

(a)  Objection.  Any  objection  concern¬ 
ing  the  conduct  of  the  hearing,  the  ad¬ 
mission  or  rejection  of  evidence,  the  limi¬ 
tation  of  the  scope  of  any  examination  or 
cross-examination,  or  a  ruling  by  the 
Presiding-Offlcer  may  be  stated  orally  if 
on  the  record,  or  in  writing.  The  party 
raising  the  objection  must  supply  a  short 
statement  of  the  grounds  for  the  objec¬ 
tion.  The  transcript  shall  not  include  any 
argument  or  debate  thereon,  unless  the 
Presiding  Officer  orders  that  such  argu¬ 
ment  be  transcribed.  The  ruling  and  the 
reasons  given  therefor  by  the  Presiding 
Officer  on  any  objection  shall  be  a  part 
of  the  transcript.  An  exception  to  each 
objection  overruled  shall  be  automatic 
and  is  not  waived  by  further  participa¬ 
tion  in  the  hearing. 

(b)  Offer  of  proof .  Whenever  evidence 
is  excluded  from  the  record,  the  party  of¬ 
fering  such  evidence  may  make  an  offer 
of  proof,  which  shall  be  included  in  the 
transcript.  The  offer  of  proof  for  ex¬ 
cluded  oral  testimony  shall  consist  of  a 
brief  statement  describing  the  nature  of 
the  evidence  excluded.  The  offer  of  proof 
for  excluded  documents  or  exhibits  shall 


consist  of  the  insertion  in  the  record  of 
the  documents  or  exhibits  excluded. 
Where  the  Regional  Administrator 
decides  that  the  ruling  of  the  Pre¬ 
siding  Officer  in  excluding  the  evi¬ 
dence  was  both  erroneous  and  prej¬ 
udicial,  the  hearing  may  be  re¬ 
opened  to  permit  the  taking  of  such  evi¬ 
dence,  or,  where  appropriate,  the  Re¬ 
gional  Administrator  may  evaluate  such 
improperly  excluded  evidence  in  prepar¬ 
ing  his  final  order.  In  the  event  that  the 
Regional  Administrator  in  the  prepara¬ 
tion  of  his  final  order  relies  upon. any 
evidence  excluded  at  the  hearing  by  the 
Presiding  Officer,  he  shall  explicitly  iden¬ 
tify  in  the  final  order  any  such  excluded 
evidence  relied  upon  and  his  reasons 
therefor. 

§  80.324  Burden  of  presentation;  bur¬ 
den  of  persuasion. 

In  establishing  that  the  violation  oc¬ 
curred  as  set  forth  in  the  complaint  and 
that  the  civil  penalty  assessed  is  ap¬ 
propriate,  the  complainant  has  the  bur¬ 
den  of  going  forward  with  and  of  prov¬ 
ing  an  affirmative  case.  Following  the 
establishment  of  a  prima  facie  case,  re¬ 
spondent  shall  have  the  burden  of  pre¬ 
senting  and  of  going  forward  with  any 
affirmative  defense  (subject  to  any  limi¬ 
tation  provided  for  in  this  Part)  to  the 
allegations  set  forth  in  the  complaint. 
Each  matter  of  controversy  shall  be  de¬ 
termined  by  the  Presiding  Officer  upon 
a  preponderance  of  the  evidence. 

§  80.325  Filing  the  transcripts. 

The  hearing  shall  be  transcribed  ver¬ 
batim.  Promptly  following  the  taking  of 
the  last  evidence,  the  reporter  shall 
transmit  to  the  Regional  Hearing  Clerk 
as  many  copies  of  the  transcript  of  tes¬ 
timony  as  are  called  for  in  the  reporter’s 
contract  with  the  Agency,  and  shall 
transmit  to  the  Presiding  Officer  the 
original  transcript.  A  certificate  of  serv¬ 
ice  shall  accompany  each  copy  of  the 
transcript.  The  Regional  Hearing  Clerk 
shall  promptly  furnish  all  parties  with  a 
copy  of  the  transcript  of  the  hearing 
without  cost.  Any  person  not  a  party  to 
the  proceeding  may  receive  a  copy  of 
such  transcript  upon  payment  of  the 
costs  of  reproduction  of  such  transcript. 

§  80.326  Filing  of  briefs,  proposed  find¬ 
ings  of  fact  and  conclusions  of  law, 
and  proposed  order. 

Unless  otherwise  ordered  by  the  Pre¬ 
siding  Officer,  each  party  may  within 
twenty  (20)  days  after  service  of  the 
transcript  of  a  hearing  as  provided  in 
S  80.325  file  with  the  Regional  Hearing 
Clerk  and  serve  upon  all  other  parties 
proposed  findings  of  fact,  conclusions 
regarding  material  issues  of  law,  fact  or 
discretion,  a  proposed  order  based  solely 
upon  the  record,  and  a  brief  in  support 
thereof,  together  with  references  to  re¬ 
levant  pages  of  the  transcript  and  to 
relevant  exhibits.  Within  ten  (10)  days 
thereafter  each  party  may  file  a  reply 
brief  concerning  matters  contained  in 
opposing  briefs  and  containing  alterna¬ 
tive  findings  of  fact,  conclusions  regard¬ 
ing  material  issues  of  law,  fact  or  discre¬ 


tion  and  proposed  orders.  Oral  argument 
may  be  had  at  the  discretion  of  the  Pre¬ 
siding  Officer  on  motion  of  any  party  or 
sua  sponte.  The  hearing  shall  be  deemed 
closed  at  the  conclusion  of  the  briefing 
period. 

§  80.327  Initial  decision. 

(a)  Contents  of  initial  decision.  The 
Presiding  Officer  shall  as  soon  .as  practi¬ 
cable  after  the  close  of  the  hearing,  eval¬ 
uate  the  record  before  him,  and  prepare 
and  file  his  initial  decision  with  the  Re¬ 
gional  Hearing  Clerk.  The  initial  de¬ 
cision  shall  contain  his  findings  of  fact, 
conclusions  regarding  all  material  is¬ 
sues  of  law,  fact  or  discretion  as  well  as 
reasons  therefor,  a  recommended  civil 
penalty  assessment,  and  a  proposed 
final  order  assessing  a  civil  penalty.  The 
Regional  Hearing  Clerk  shall,  in  accord¬ 
ance  with  provisions  made  for  service  in 
section  80.305(d)  serve  upon  each  of  the 
parties  a  copy  of  the  initial  decision,  and 
shall  also  serve  one  copy  upon  the  Re¬ 
gional  Administrator,  and  shall  transmit 
two  copies  to  the  Hearing  Clerk. 

(b)  Evaluation  of  proposed  civil  pen¬ 
alty.  In  determining  the  dollar  amount 
of  the  recommended  civil  penalty  as¬ 
sessed  in  the  initial  decision,  the  Presid¬ 
ing  Officer  shall  consider  all  elements 
regarding  the  appropriateness  of  civil 
penalty  set  forth  in  section  80.330(b).  In 
determining  the  appropriate  penalty  to 
be  assessed,  the  Presiding  Officer  may 
consult  and  rely  upon  the  guidelines 
for  the  Assessment  of  Civil  penalties, 
published  as  an  Appendix  to  these  rules 
of  practice.  The  Presiding  Officer  may 
at  his  discretion  increase  or  decrease  the 
assessed  penalty  from  the  amount  pro¬ 
posed  to  be  assessed  in  the  complaint. 

(c)  Effect  of  initial  decision.  The  ini¬ 
tial  decision  of  the  Presiding  Officer  shall 
become  the  final  order  of  the  Regional 
Administrator  within  thirty  (30)  days 
after  transmission  thereof  by  the  Re¬ 
gional  Hearing  Clerk  to  the  Regional 
Administrator  and  without  further  pro¬ 
ceedings  unless  (1)  an  appeal  to  the  Re¬ 
gional  Administrator  is  taken  from  it 
by  a  party  to  the  proceedings,  or  (2)  the 
Regional  Administrator  elects,  sua 
sponte,  to  review  the  initial  decision. 

Appeals  and  Administrative  Review 

§  80.328  Appeal  from  or  review  of  in¬ 
terlocutory  orders  or  rulings. 

(a)  Request  for  interlocutory  appeal. 
Except  as  provided  in  this  section,  ap¬ 
peals  to  the  Regional  Administrator 
shall  obtain  as  a  matter  of  right  only 
from  an  initial  decision  of  the  Presid¬ 
ing  Officer.  Appeals  from  other  orders  or 
rulings  shall  lie  only  if  the  Presiding 
Officer,  upon  motion  of  a  party,  certifies 
such  orders  or  rulings  to  the  Regional 
Administrator  on  appeal.  Requests  to  the 
Presiding  Officer  for  such  certification 
shall  be  filed  in  writing  within  five  (5) 
days  of  notice  of  the  ruling  or  service 
of  the  order  and  shall  state  briefly  the 
grounds  to  be  relied  upon  on  appeal. 

(b)  Availability  of  interlocutory  ap¬ 
peal.  The  Presiding  Officer  may  certify 
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a  ruling  for  appeal  to  the  Regional  Ad¬ 
ministrator  when  (1)  the  order  or  rul¬ 
ing  involves  an  important  question  of 
law  or  policy  concerning  which  there  is 
substantial  ground  for  difference  of  opin¬ 
ion;  and  (2)  either  (i)  an  immediate  ap¬ 
peal  from  the  order  and  ruling  will  mate¬ 
rially  advance  the  ultimate  termination 
of  the  proceeding,  or  (ii)  review  after  the 
final  order  is  issued  will  be  inadequate  or 
ineffective. 

(c)  Decision.  If  the  Regional  Adminis¬ 
trator  determines  that  certification  was 
improvidently  granted,  or  if  he  takes  no 
action  within  thirty  (30)  days  of  the 
certification,  the  appeal  shall  be  deemed 
dismissed.  When  the  Presiding  Officer 
declines  to  certify  an  order  or  ruling  to 
the  Regional  Administrator  on  inter¬ 
locutory  appeal,  it  may  be  reviewed  by 
the  Regional  Administrator  only  upon 
appeal  from  the  initial  decision,  except 
when  the  Regional  Administrator  de¬ 
termines,  upon  motion  of  a  party  and 
in  exceptional  circumstances,  that  to  de¬ 
lay  review  would  be  deleterious  to  the 
public  interest.  Such  motion  shall  be 
made  within  five  (5)  days  of  service  of 
an  order  of  the  Presiding  Officer  re¬ 
fusing  to  certify  a  ruling  for  interlocu¬ 
tory  appeal  to  the  Regional  Administra¬ 
tor.  Ordinarily,  the  interlocutory  appeal 
will  be  decided  on  the  basis  of  the  sub¬ 
missions  made  by  the  Presiding  Officer. 
The  Regional  Administrator  may,  how¬ 
ever,  allow  further  briefs  and  oral  argu¬ 
ment. 

(d)  Stay  of  proceedings.  The  Presid¬ 
ing  Officer  may  stay  the  proceedings 
pending  a  decision  by  the  Regional  Ad¬ 
ministrator  upon  an  order  or  ruling  cer¬ 
tified  by  the  Presiding  Officer  for  an 
interlocutory  appeal,  or  upon  the  denial 
of  such  a  certification  by  the  Presiding 
Officer.  Except  in  extraordinary  circum¬ 
stances  proceedings  will  not  be  stayed. 
Where  a  stay  is  granted,  a  stay  of  more 
than  thirty  (30)  days  must  be  separate¬ 
ly  approved  by  the  Regional  Adminis¬ 
trator. 

§  80.329  Appeal  from  or  review  of  ini¬ 
tial  decisions. 

(a)  Exceptions  and  request  for  oral 
argument.  (1)  Within  twenty  (20)  days 
after  service  of  the  Presiding  Officer  ini¬ 
tial  decision,  any  party  may  take  excep¬ 
tion  to  any  matter  set  forth  in  such  de¬ 
cision  or  to  any  adverse  order  or  ruling 
to  which  he  objected  during  the  hear¬ 
ing  and  may  appeal  such  exceptions  to 
the  Regional  Administrator.  Appeal  may 
be  made  by  filing  exceptions  in  writing 
with  the  Regional  Hearing  Clerk.  Such 
exceptions  shall  contain  alternative  find¬ 
ings  of  fact,  conclusions  regarding  mate¬ 
rial  issues  of  law,  fact  or  discretion  and 
a  proposed  order  together  with  refer¬ 
ences  to  the  relevant  pages  of  the  rec¬ 
ord  and  Initial  decision.  A  copy  of  each 
such  document  taking  exception  to  the 
initial  decision  shall  be  served  upon  each 
other  party  and  amicus  curiae.  Within 
the  same  period  of  time  each  party  fil¬ 
ing  exceptions  and  amicus  curiae  shall 
file  with  the  Regional  Hearing  Clerk 
and  shall  serve  upon  all  parties  a  brief 
concerning  each  of  the  exceptions  being 


appealed.  The  party  shall  include  in  its 
brief,  page  references  to  the  relevant 
portions  of  the  record  and  to  the  Presid¬ 
ing  Officer’s  initial  decision. 

(2)  With  ten  (10)  days  of  the  service 
of  exceptions  and  briefs  under  para¬ 
graph  (1)  of  this  section,  any  other  party 
or  amicus  curiae  may  file  and  serve  a 
reply  brief  responding  to  exceptions  or 
arguments  raised  by  any  party,  together 
with  references  to  the  relevant  portions 
of  the  record,  initial  decision,  or  oppos¬ 
ing  brief.  Reply  briefs  shall  not,  however, 
raise  additional  exceptions. 

(b)  Sua  sponte  review  by  Regional 
Administrator.  Whenever  the  Regional 
Administrator  determines  sua  sponte  to 
review  an  initial  decision,  notice  of  such 
intention  shall  be  served  upon  the  par¬ 
ties  by  the  Regional  Hearing  Clerk  with¬ 
in  thirty  (30)  days  after  the  date  of 
service  of  the  initial  decision.  Such  no¬ 
tice  shall  include  a  statement  of  issues 
to  be  briefed  by  the  parties  and  a  time 
schedule  for  the  service  and  filing  of 
briefs. 

(c)  Scope  of  appeal  or  review.  Except 
when  the  Regional  Administrator  deter¬ 
mines  that  additional  issues  should  be 
argued,  the  appeal  of  the  initial  deci¬ 
sions  shall  be  limited  to  the  issues  raised 
by  appellant.  Where  it  is  determined 
that  additional  issues  should  be  argued, 
counsel  for  the  parties  shall  be  given 
reasonable  written  notice  of  such  deter¬ 
mination  to  permit  preparation  of  ade¬ 
quate  argument. 

(d)  Argument  before  the  Regional 
Administrator.  Failure  of  a  party  to  re¬ 
quest  oral  argument  on  the  exceptions 
filed  shall  constitute  a  waiver  of  oral 
argument.  The  Regional  Administrator 
may,  nonetheless,  sua  sponte,  set  a  mat¬ 
ter  for  oral  argument.  The  time  and 
place  for  such  oral  argument  shall  be 
assigned  after  giving  consideration  to 
the  convenience  of  the  parties. 

Final  Order 
§  80.330  Final  Order. 

(a)  Contents  of  the  final  order.  As 
soon  as  practicable  after  service  upon 
the  Regional  Administrator  of  the  initial 
decision  of  the  Presiding  Officer,  the 
Regional  Administrator  shall  issue  his 
final  order.  Such  final  order  shall  in¬ 
clude  findings  of  fact,  conclusions  re¬ 
garding  material  issues  of  law,  fact  or 
discretion  as  well  as  reasons  therefor, 
and  an  order  assessing  a  civil  penalty. 
Such  final  order  may  accept  or  reject 
all  or  part  of  the  initial  decision  of  the 
Presiding  Officer. 

(b)  Evaluation  of  civil  penalty.  The 
final  order  of  the  Regional  Administrator 
shall  consider  the  appropriateness  of  the 
penalty  proposed  to  be  assessed  in  the 
consent  agreement,  (§  80.318(b),  default 
order  (§  80.319(b)  or  the  initial  decision 
(§  80.320  or  §  80.327)  out  of  which  the 
final  order  originates. 

(1)  In  evaluation  the  appropriateness 
of  such  proposed  penalty,  the  Regional 
Administrator  must  consider  (i)  the 
gravity  of  the  violation,  (ii)  the  size  of 
respondent’s  business,  (iii)  respondent’s 
history  of  compliance  with  the  Act,  (iv) 


the  action  taken  by  respondent  to  rem¬ 
edy  the  specific  violation,  (v)  the  effect 
of  such  proposed  penalty  on  respond¬ 
ent’s  ability  to  continue  in  business,  and 
(vi)  in  extraordinary  situations  where 
equity  cannot  be  achieved  by  applica¬ 
tion  of  the  preceding  five  criteria,  other 
special  circumstances  as  approved  by 
the  Director,  Mobile  Source  Enforce¬ 
ment  Division. 

(2)  In  determining  the  appropriate 
penalty  to  be  assessed,  the  Regional  Ad¬ 
ministrator  may  consult  and  rely  upon 
the  guidelines  for  the  Assessment  of 
Civil  Penalties,  published  as  an  Appendix 
to  these  rules  of  practice.  The  Regional 
Administrator  may,  at  his  discretion, 
increase  or  decrease  the  assessed  penalty 
from  the  amount  recommended  to  be 
assessed  in  the  initial  decision,  or  in  the 
guidelines  for  the  Assessment  of  Civil 
Penalties. 

(c)  Payment  of  a  civil  penalty.  (1) 
Motions  made  pursuant  to  §  80.331  or 
§  80.332  or  petitions  seeking  judicial  re¬ 
view  of  a  final  order  of  the  Regional  Ad¬ 
ministrator,  payment  of  the  full  amount 
of  the  civil  penalty  assessed  in  the  final 
order  shall  be  made  within  sixty  (60) 
days  of  service  upon  respondent  of  the 
final  order.  Such  payment  shall  be  made 
by  forwarding  to  the  Regional  Hearing 
Clerk  a  cashier’s  check  or  certified  check 
in  the  amount  of  the  penalty  assessed 
in  such  final  order.  Such  check  shall  be 
payable  to  the  United  States  of  America. 

( 2 )  Failure  to  make  timely  payment  of 
the  penalty  assessed  in  the  final  order 
shall  result  in  reference  of  the  matter  to 
the  Attorney  General  who  shall  recover 
such  amount  by  action  in  the  appro¬ 
priate  United  States  District  Court  pur¬ 
suant  to  section  311(d)  of  the  Act. 

Motion  To  Reconsider 

§  80.331  Motion  to  reopen  hearings;  to 
rehear  or  reargue  proceedings;  or  to 
reconsider  a  final  order. 

(a)  Filing  and  service.  A  motion  to  re¬ 
open  a  hearing  to  take  further  evidence, 
to  rehear  or  reargue  any  matter  related 
to  such  proceeding,  or  to  reconsider  any 
final  order,  must  be  made  by  motion  to 
the  Regional  Administrator,  in  accord¬ 
ance  with  §  80.315(a),  and  filed  with  the 
Regional  Hearing  Clerk.  Every  such  mo¬ 
tion  must  state  the  specific  grounds  upon 
which  relief  is  sought. 

(b)  Motion  to  reopen  hearing.  A  mo¬ 
tion  to  reopen  a  hearing  for  the  purpose 
of  taking  further  evidence  may  be  filed 
at  any  time  after  the  service  of  the 
initial  decision  of  the  Presiding  Officer 
and  prior  to  the  issuance  of  the  Regional 
Administrator’s  final  order.  Each  such 
motion  shall  state  briefly  the  nature  and 
purpose  of  the  evidence  to  be  adduced, 
shall  show  that  such  evidence  is  not 
cumulative,  and  shall  set  forth  a  good 
reason  why  such  evidence  was  not  ad¬ 
duced  at  a  hearing. 

(c)  Motion  to  rehear ,  reargue ,  or  re¬ 
consider.  Motions  to  rehear  or  reargue 
any  matter  related  to  a  hearing  or  to 
reconsider  the  final  order  shall  be  filed 
within  ten  (10)  days  after  the  date  of 
service  of  the  final  order.  Every  such  mo¬ 
tion  must  state  specifically  the  matters 
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claimed  to  have  been  erroneously  de¬ 
cided.  The  nature  of  any  alleged  error 
must  be  briefly  stated. 

§  80.332  Procedure  for  disposition  of 
motions. 

within  ten  (10)  days  following  the 
service  of  any  motion  provided  for  in 
S  80.331  any  other  party  to  the  proceed¬ 
ing  may  file  with  the  Regional  Hearing 
Clerk  and  serve  on  all  other  parties  an 
answer  thereto.  As  soon  as  practicable 
thereafter,  the  Regional  Administrator 
shall  announce  his  intent  to  grant  or  to 
deny  such  motion.  Unless  the  Regional 
Administrator  determines  otherwise,  im¬ 
plementation  of  the  final  order  shall  not 
be  stayed  pending  the  decision  to  grant 
or  to  deny  the  motion.  The  conduct  of 
any  proceeding  which  may  be  required 
as  a  result  of  the  granting  of  any  mo¬ 
tion  allowed  in  this  section  shall  be 
governed  by  the  provisions  of  the  appli¬ 
cable  section  of  these  rules. 

Appendix  E — Guidelines  for  Assessment  of 
Civil  Penalties  Under  Section  211(d)  of 
the  Clean  Air  Act  (42  U.S.C.  1857f-6(c) ) 

I.  Purpose.  Section  211(d)  of  the  Act  and 
I  80.5  of  the  regulations  provide  for  the  as- 
seesment  of  a  civil  penalty  In  the  amount  of 
810,000  per  day  against  anyone  who  violates 
the  substantive  provisions  of  section  211 
or  the  regulations  promulgated  thereunder. 

In  addition,  both  sections  provide  that  the 
Administrator  may,  upon  application  by  the 
violator,  remit  or  mitigate  such  penalty,  and 
that  he  shall  have  authority  to  determine 
the  facts  upon  all  such  applications.  Fur¬ 
thermore,  if  80.314(b)  and  80.330(b)(1)  of 
the  regulations  provide  that  the  following 
criteria  form  the  basis  for  determining  the 
amount  of  the  penalty:  (1)  the  gravity  of 
the  offense,  (2)  the  respondent’s  history  of 
performance  under  the  regulations,  (3)  the 
appropriateness  of  the  penalty  in  relation  to 
the  size  of  the  respondent’s  business,  (4) 
the  action  taken  by  the  respondent  to  rem¬ 
edy  the  specific  violation.  (5)  the  respond¬ 
ent’s  Inability  to  continue  In  business,  and 
(6)  in  extraordinary  situations  where  equity 
cannot  be  achieved  by  application  of  the 
preceding  five  criteria,  other  special  circum¬ 
stances  may  be  considered. 

These  guidelines  establish  a  procedure 
which  can  be  utilized  to  determine  the 
proper  penalty  In  accordance  with  the  cri¬ 
teria  stated  above.  This  procedure  Is  de¬ 
signed  to  ensure  that  penalties  of  generally 
uniform  magnitude  will  be  assessed  among 
regions  for  violations  where  similar  circum¬ 
stances  prevail. 

n.  Determination  of  an  alleged  violation 
and  complaint.  Section  80203(e)  of  the  reg¬ 
ulations  authorizes  the  Regional  Adminis¬ 
trator  to  designate  a  person  to  act  for  the 
Agency  as  the  complainant  In  cases  where  a 
violation  Is  alleged  to  have  occurred.  This 
person  may  not  be  the  Regional  Adminis¬ 
trator.  In  cases  where  the  complainant  has 
reason  to  believe  that  a  violation  has  oc¬ 
curred,  he  may  Issue  a  complaint,  pursuant 
to  {  80.313  of  the  regulations.  The  basis  for 
the  complaint  will  be  the  fuel  Inspector's 
report  and  a  chemical  analysis  of  the  gaso¬ 
line  according  to  |  80.3,  Appendix  A  or  B. 
The  complaint  must  specifically  state  the  vio¬ 
lation  or  violations  which  the  respondent  Is 
alleged  to  have  committed,  and  must  also 
describe  with  particularity  the  facts  upon 
which  such  allegations  are  based.  Sections 
80.4.  80.7,  80.21,  80.22,  and  8023  of  the  regu¬ 
lations  combine  to  specifically  state  twelve 
Independent  and  distinguishable  violations. 
They  are  described  with  appropriate  section 


references  In  Appendix  F.  The  allegations  of 
the  complaint  shall  be  limited  to  these  twelve 
violations. 

The  complaint  will  also  state  the  amount 
of  the  penalty  that  Is  proposed  to  be  assessed 
for  every  day  of  the  continuance  of  the  vio¬ 
lation.  This  amount  shall  be  referred  to  as 
the  “unadjusted”  penalty  (see  section  III 
below) . 

Finally,  the  complaint  will  apprise  the  re¬ 
spondent  of  the  courses  of  action  available 
to  him.  These  Include  the  following:  (1)  He 
la  entitled  to  a  formal  hearing  before  an  ad¬ 
ministrative  law  Judge  to  decide  both  the 
validity  of  the  allegations  In  the  complaint 
and  the  reasonableness  of  the  proposed  as¬ 
sessment.  In  order  to  preserve  his  right  to 
a  hearing,  he  must  file  an  answer  to  the 
complaint  within  20  days  of  Its  receipt,  and 
must  respond  to  the  allegations  of  the  com¬ 
plaint  and/or  state  the  basis  for  his  belief 
that  the  proposed  assessment  Is  inappropri¬ 
ate.  Failure  to  file  an  answer  will  result  in  a 
default,  In  which  case  the  proposed  penalty 
becomes  the  assessed  penalty.  (2)  Whether 
or  not  he  requests  a  hearing,  he  may  request 
a  mitigation  of  the  proposed  penalty.  This 
will  be  accomplished  by  means  of  Informal 
settlement  negotiations  and.  In  the  event 
agreement  Is  reached,  a  consent  decree.  The 
mitigated  penalty  amount  shall  be  deter¬ 
mined  within  the  restrictions  of  the  appro¬ 
priate  criteria,  and  It  shall  be  referred  to  as 
the  "adjusted”  penalty  (see  section  III  be¬ 
low)  .  If  the  parties  agree  to  enter  a  consent 
decree,  the  adjusted  penalty  becomes  the 
assessed  penalty.  However,  If  the  respondent 
decides  to  proceed  with  a  hearing  In  lieu  of 
accepting  the  settlement  offer,  the  unad¬ 
justed  penalty  remains  the  assessed  penalty. 
(3)  He  may  elect  to  pay  the  proposed  penalty 
In  lieu  of  requesting  either  a  formal  hearing 
or  a  settlement  conference. 

III.  Determination  of  the  Amount  of  the 
Assessed  Penalty.  As  explained  above,  the 
assessed  penalty  may  either  be  the  unad¬ 
justed  or  the  adjusted  penalty,  depending  on 
the  procedure  which  the  respondent  elects 
to  follow.  The  unadjusted  penalty  Is  deter¬ 
mined  through  a  purely  objective  procedure 
which  utilizes  a  Civil  Penalty  Assessment 
Table.  The  table  consists  of  a  series  of  sched¬ 
ules  in  which  graduated  penalties  are  set 
out  In  accordance  with  the  applicable  cri¬ 
teria  as  they  are  discussed  below  (see  Sec¬ 
tion  III  below) .  There  Is  a  schedule  for  each 
of  the  violations  stated  In  Appendix  F. 

The  procedure  provides  for  no  administra¬ 
tive  discretion  In  establishing  the  penalty 
Initially  assessed  for  a  particular  Individual 
violation.  Rather,  administrative  discretion 
was  utilized  during  the  Initial  determination 
of  the  appropriateness  of  the  criteria  to  be 
used  and  penalty  amounts  to  be  assigned 
when  the  schedules  were  developed.  In  con¬ 
trast,  the  adjusted  penalty  is  arrived  at 
through  a  subjective  process  wherein  the 
complainant  Is  empowered  to  exercise  ad¬ 
ministrative  discretion  In  reaching  the  con¬ 
clusion  that  the  circumstances  of  a  particular 
case  Justify  the  further  mitigation  of  the 
unadjusted  penalty.  However,  this  conclusion 
must  be  based  on  an  analysis  of  the  appro¬ 
priate  criteria  and  be  justified  by  adequate 
documentation  (see  Section  III-C  below). 

A.  Factors  Considered  in  Determining  the 
Unadjusted  Penalty.  Three  of  the  six  criteria 
listed  In  the  Regulations  are  Involved  In  the 
selection  of  the  appropriate  unadjusted  pen¬ 
alty.  These  are  the  respondent’s  history  of 
performance,  the  size  of  his  business,  and  the 
gravity  of  the  offense. 

1.  History  of  Performance.  This  criterion 
Is  a  direct  function  of  the  number  of  viola¬ 
tions  which  the  respondent  has  committed 
prior  to  the  one  In  question.  It  is  restricted 
to  previous  occurrences  of  the  same  type  of 


violations  that  the  respondent  Is  currently 
being  charged  with.  A  prior  history  of  com¬ 
mitting  other  acts  prohibited  by  the  Regula¬ 
tions  will  not  affect  the  penalty  applicable 
in  the  present  action.  However,  prior  com¬ 
plaints  which  culminated  In  assessments 
against  the  respondent  but  which  did  not 
result  from  a  formal  hearing  (l.e.,  default 
judgments  and  consent  decrees)  will  be  con¬ 
sidered  when  applying  the  past  history  cri¬ 
terion.  Penalties  are  graduated  In  each  sched¬ 
ule  on  the  basis  of  whether  the  respondent 
has  had  zero,  one,  two,  or  three  or  more 
previous  violations. 

2.  Size  of  the  Business.  The  appropriate¬ 
ness  of  a  given  penalty  Is  also  a  function 
of  the  size  of  the  respondent's  business.  When 
the  respondent  Is  a  business  entity,  size  Is 
expressed  In  terms  of  the  gross  sales  (i.e., 
total  business  revenues  from  all  business 
operations)  for  the  respondent's  prior  fiscal 
year.  When  the  respondent  Is  an  individual, 
size  Is  expressed  In  terms  of  the  Individual’s 
gross  Income  from  all  sources  for  the  In¬ 
dividual’s  prior  fiscal  year.  Each  schedule  Is 
graduated  into  four  categories  of  size.  Cate¬ 
gory  I  Includes  respondents  whose  gross  sales 
(or  income,  as  applicable)  were  less  than 
8250,000.  Category  II  encompasses  the  range 
from  8250,000  to  less  than  81,000,000.  Cate¬ 
gory  m,  81.000,000  to  less  than  86.000.000; 
and  Category  IV  Includes  those  respondents 
which  had  gross  sales  (or  Income,  as  appli¬ 
cable)  of  86,000,000  and  above.  (If  the  data 
for  the  last  fiscal  year  are  demonstrably  un¬ 
representative  of  the  respondent’s  general 
performance  In  terms  of  gross  sales  (or  In¬ 
come,  as  applicable) ,  gross  sales  (or  Income, 
as  applicable)  for  the  three  previous  years 
may  be  analyzed  in  determining  a  represent¬ 
ative  figure. 

3.  Gravity  of  the  Violation.  The  criterion 
that  primarily  Influenced  the  penalty 
amounts  assigned  to  the  schedule  cells  was 
the  gravity  of  the  offense.  First,  a  determina¬ 
tion  was  made  &s  to  the  relative  severity  of 
the  violations  possible  under  the  regulations. 
(They  are  listed  In  order  of  decreasing  gravity 
In  Appendix  F.)  This  determination  was 
made  on  the  basis  of  the  potential  for  the 
violation  to  cause  vehicle  emissions  to  exceed 
standards  and  the  Influence  of  the  violation 
on  the  effective  enforcement  of  the  program. 
Then  the  maximum  per  day  penalty  for  each 
schedule  was  assigned  based  on  the  relative 
rank  that  violation  occupies  In  the  order  of 
severity.  The  assigned  maxlmums  were  deter¬ 
mined  In  consideration  of  the  statutory  max¬ 
imum  of  810,000.  Finally,  the  penalties  were 
assigned  to  the  Individual  cells  of  each  sched¬ 
ule  by  graduation  down  from  the  maximum 
as  size  of  business,  gravity  of  violation,  and 
number  of  past  violations  decreased. 

Special  notice  should  be  taken  of  the  man¬ 
ner  In  which  the  gravity  of  the  violation  cri¬ 
terion  affects  the  selection  of  the  unadjusted 
penalty  for  two  particular  violations.  Both 
violations  Involve  the  sale,  offer  for  sale,  dis¬ 
pensing,  or  transfer  of  contaminated  un¬ 
leaded  gasoline.  Unadjusted  penalties  for 
these  violations  are  shown  In  schedules  2  and 

3.  Like  the  other  ten  violations,  the  gravity 
of  the  violation  Influences  both  the  maxi¬ 
mum  penalties  assigned  to  the  schedules  and 
the  rate  at  which  they  are  reduced  within 
each  schedule.  However,  unlike  the  other  ten, 
these  two  violations  are  sub-categorized 
within  each  cell.  That  Is,  the  severity  of  these 
particular  violations  Is  also  a  function  of  the 
lead  or  phosphorus  content  of  the  gasoline 
found  to  be  In  violation  of  the  standard. 
Thus,  these  two  schedules  also  reflect  this 
added  aspect  of  the  violations.  This  Is  done 
by  stating  the  penalty  of  each  schedule  cell 
as  a  range  rather  than  as  a  single  amount. 
If  a  violation  Involves  gasoline  which  only 
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slightly  exceeds  the  maximum  federal  stand¬ 
ard  of  0.05  gfams  of  lead  per  gallon  or  0.005 
grams  of  phosphorus  per  gallon,  the  low  end 
of  the  range  becomes  the  unadjusted  penalty. 

If  the  lead  or  phosphorus  content  substan¬ 
tially  exceeds  the  standard,  however,  the  high 
end  of  the  range  Is  applied. 

B.  Using  the  Civil  Penalty  Assessment 
Schedule.  The  seven  schedules  that  corre¬ 
spond  to  the  twelve  violations  of  Appendix  P 
are  shown  In  Appendix  G.  The  hlstory-of- 
vlolatlons  criterion  for  each  is  listed  on  the 
vertical  axis  and  Increases  In  number  of  vio¬ 
lations  from  bottom  to  top.  The  size-of-the- 
business  criterion  Is  listed  along  the  horizon¬ 
tal  axis  and  increases  In  category  number 
from  left  to  right.  The  appropriate  unad¬ 
justed  penalty  dollar  amount  for  each  pos¬ 
sible  violation  is  found  by  first  selecting  the 
proper  schedule  and  then  locating  the  cell 
which  corresponds  to  the  respondent’s  viola¬ 
tion  history  and  business  size.  In  addition.  If 
violations  2  or  3  are  Involved,  the  proper 
point  within  the  range  stated  In  the  cell  must 
be  determined.  This  monetary  figure  would 
be  multiplied  by  the  number  of  days  over 
which  the  violation  continued. 

C.  Adjusting  the  Unadjusted  Penalty.  The 
procedures  outlined  in  section  II  place  the 
burden  on  the  respondent  to  Justify  any 
further  mitigation  of  the  proposed  penalty. 
The  procedure  for  establishing  the  unad¬ 
justed  penalty .  provides  for  a  measure  of 
mitigation  Initially  In  light  of  the  statutory 
provision  for  a  (10,000  penalty  per  violation. 
However,  if  the  respondent  believes  that  he 
should  not  have  been  charged  with  liability 
or  the  circumstances  of  his  case  Justify  a 
further  mitigation  of  the  penalty,  the  pro¬ 
cedures  empower  him  to  request  a  settlement 
conference.  Then  the  complainant  may 
further  reduce  the  penalty  if  he  feels  the 
circumstances  Justify  It.  However,  he  Is  lim¬ 
ited  to  the  restrictions  of  the  criteria  out¬ 
lined  below. 

1.  Action  Taken  to  Remedy  the  Violation. 
This  Is  the  fourth  criterion  listed  In  §  80.330 
(b)  (1)  of  the  regulations.  It  can  be  analyzed 
In  terms  of  the  respondent’s  good  faith  In 
reacting  as  quickly  as  possible  to  remedy  the 
conditions  which  caused  the  violation  and 
to  Initiate  action  to  ensure  that  similar  vio¬ 
lations  will  be  less  apt  to  occur  In  the  future. 
The  complainant  may,  at  his  discretion,  miti¬ 
gate  the  unadjusted  penalty  upon  a  showing 
by  the  respondent  of  the  remedial  action 
taken  to  an  amount  he  determines  Is  reason¬ 
able  for  businesses  In  Categories  I  and  II  but 
may  only  reduce  the  maximum  to  75  percent 
of  the  unadjusted  penalty  for  businesses  in 
Categories  III  and  IV.  The  burden  of  per¬ 
suasion  rests  with  the  respondent,  and  the 
complainant  shall  base  the  amount  of  miti¬ 
gation  allowed  upon  the  degree  to  which  he 
is  persuaded  of  the  respondent’s  good  faith. 

2.  Inability  to  Continue  in  Business.  An 
unlimited  adjustment  may  be  made  In  the 
unadjusted  penalty  upon  consideration  of 
the  efTect  that  the  proposed  penalty  will 
have  upon  the  respondent’s  ability  to  con¬ 
tinue  In  business.  This  consideration  is 
merely  the  logical  extreme  of  the  criterion 
that  relates  the  penalty  to  the  size  of  the 
business  for  It  Is  questionable  If  a  penalty  Is 
ever  aproprlate,  regardless  of  the  previous 


year’s  gross  sales  (or  Income,  as  applicable). 
If  a  business  must  be  terminated  because  of 
Its  current  financial  status.  Again,  the  bur¬ 
den  of  persuasion  rests  with  the  respondent, 
and  any  such  showing  must  Include  total 
business  revenues  (or  income,  as  applicable) 
from  all  sources.  A  determination  of  such 
adverse  effects  shall  be  made  only  upon  an 
analysis  by  the  complainant  of  a  certified 
financial  report  of  the  business  or  Its  equiv¬ 
alent.  Such  reports  shall  be  provided  to  the 
Agency  at  the  respondent’s  expense.  These 
documents  must  be  founded  upon  generally 
recognized  accounting  procedures. 

3.  Special  Circumstances.  Should  a  case 
arise  In  which  the  complainant  determines 
that  equity  cannot  be  served  by  adjusting  the 
penalty  within  the  limitations  described 
above,  he  may  petition  the  Director  of  the 
Mobile  Source  Enforcement  Division  to  make 
an  extraordinary  adjustment  In  the  proposed 
penalty.  Such  petition  should  state  with  par¬ 


ticularly  (1)  the  facts  of  the  case,  (2)  why 
the  penalty  provided  by  the  Assessment 
Table  would  be  Inequitable,  (3)  why  the 
criteria  for  adjusting  the  unadjusted  penalty 
are  Insufficient,  and  (4)  how  the  public  in¬ 
terest  would  be  protected  by  such  an  extraor¬ 
dinary  adjustment  In  the  penalty. 

D.  Record  of  the  Settlement  Conference. 
A  summary  of  the  settlement  conference,  in 
the  form  of  a  memorandum,  shall  be  filed 
by  the  complainant,  and  shall  become  part 
of  the  record  of  the  case  that  will  be  retained 
by  the  complainant.  It  shall  state  the  nature 
of  the  evidence  which  the  respondent  pre¬ 
sented  In  support  of  his  request  for  a  penalty 
adjustment  and  shall  also  describe  In  detail 
the  evidence  and  the  conclusions  upon  which 
the  complainant  relied  In  either  granting 
or  rejecting  the  request  for  adjustment. 
Copies  of  all  relevant  documents  submitted 
by  the  respondent  shall  be  attached  to  the 
summary. 


Appendix  P.— Possible  violations 


Schedule 

No. 


Section  reference 


Description 


1 .  80.22(a)(1)  (80.23(d)  liabil-  Introduction  of  leaded  gasoline  from  a  leaded  pump  into  a  vehicle 

ity).  requiring  unleaded  gasoline. 

1 . .  80.22(a)  (2)  (i) .  Sale  of  gasoline  from  a  pump  subject  to  a  notice  of  contamination. 

1 .  80.22(a)  (2)  (ii) .  Unauthorized  removal  of  a  notice  of  contamination. 

1 .  80.22(a) (2) (ili) .  Filing  of  false  or  misleading  information  to  EPA  concerning  disposi¬ 

tion  or  cure  of  contaminated  gasoline. 

1  . 80.4 .  Refusal  of  retailer  or  distributor  to  permit  entry,  inspection,  sampling, 

or  testing. 

2  .  80.22(a)(1)  (80.23  (a),  (b),  Dispensing  or  offering  for  sale  gasoline  represented  to  be  unleaded 

and  (c)  liability).  which  does  not  conform  to  the  lead  or  phosphorus  standards  (con¬ 

tamination). 

3  . 80.21 . 6ale  or  transfer  of  leaded  gasoline  represented  to  be  unleaded  to  a 

distributor  or  retailer. 

4  . .  80.22(b) . Failure  to  offer  for  sale  a  grade  of  unleaded  gasoline. 

4  . 80.7 . _ .  Failure  to  provide  information  upon  request  of  the  Regional  Adminis- 

.  trator  or  his  authorized  delegate. 

5  .  80.22(f) .  Failure  to  equip  gasoline  pumps  with  proper  nozzles. 

. . .  80.22(e) .  Failure  to  properly  label  gasoline  pumps. 

. .  80.22(d) .  Failure  to  post  the  required  sign  at  a  retail  outlet. 


Appendix  Q.— Civil  penalty  assessment  table 


Schedule  No. 

Number  of  previous 
violations 

I 

II 

III 

IV 

1 . 

.  3  or  more . . 

7,000 

10,000 

10,000 

10,000 

2 . 

4,000 

6,000 

8,000 

9,000 

1 . 

2,000 

4,000 

7,000 

8,000 

0.... . . . . 

1,000 

2,000 

6,000 

7,000 

2 . 

.  3  or  more _ _ _ 

6, 000-7,  COO 

8,000-10,000 

9,000-10,000 

9,000-10,000 

2 . . „ . 

3, 000-4,000 

5,000-  6,000 

7,000-  8,000 

8,000-  9,000 

1 _ _ _ 

1,000-2,000 

3,000-  4,000 

6,000-  7,000 

7,000-  8,000 

0 _ _ _ _ 

500-1,000 

1,000-  2,000 

5,000-  6,000 

6,000-  7,000 

3 _ 

.  3  or  more _ _ _ _ 

5,000-6,000 

7,000-  8,000 

9,000-10,000 

9,000-10,000 

2 . 

2,000-3,000 

4,000-  5,000 

6,000-  7,000 

7,000-  8,000 

1 _ _ _ 

800-1,500 

2,000  3,000 

5,000-  6,000 

6,000-  7,000 

0 . . . . 

400-  800 

800-  1,500 

4,000-  5,000 

5,000-  6,000 

4 .  .. 

.  3  or  more . . . 

5,000 

7,000 

9,000 

9,000 

2 . 

2,000 

3,000 

6,000 

7,000 

1 . . 

1,000 

2,000 

4,000 

5,000 

0.. _ _ 

500 

1,000 

2,000 

3,000 

5 . . . 

.  3  or  more _ _ 

1,500 

2,000 

2,500 

3,000 

2 . 

1,150 

1,500 

2,000 

2,500 

1 _ _ _ 

800 

1.1C0 

1,500 

2,000 

0 _ _ _ _ _ 

500 

800 

1,000 

1,500 

6 . . 

.  3  or  more . . 

1,400 

1,600 

1,800 

2,000 

2 . 

1,050 

1,250 

1,450 

1,650 

1 _ _ _ _ 

700 

900 

1,100 

1,300 

0 . 

450 

600 

800 

950 

7 . . . 

3  or  more . . 

700 

800 

900 

1,000 

2 . . . 

600 

700 

800 

900 

1 . . . 

500 

600 

700 

800 

0 . . . . . 

400 

500 

600 

700 

Note.— The  dollar  amount  in  each  cell  should  be  multiplied  by  the  number  of  days  over  which  the  violation 
continued. 
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NOTICE  TO  FEDERAL  REGISTER  READERS 


As  part  of  its  continuing  program  to  improve  the  quality  of  the  daily  FEDERAL  REGISTER  and  CODE  OF 
FEDERAL  REGULATIONS,  the  Office  of  the  Federal  Register  is  soliciting  the  views  of  interested  persons  on  the 
effectiveness  of  individual  Federal  Register  documents  and  on  regulations  contained  in  the  CODE  OF  FEDERAL 
REGULATIONS. 

Our  goal  is  twofold: 

First — to  make  each  document  published  in  the  FEDERAL  REGISTER  easily  understandable,  thus  making 
compliance  easier,  more  efficient,  and  less  costly;  and 
Second — to  identify  and  correct  any  existing  Federal  regulations  which  are  obsolete,  unnecessarily  wordy, 
or  unclearly  stated. 

We  believe  this  effort  is  consistent  with  the  objectives  stated  by  President  Ford  in  his  October  8th  speech  on 
the  economy  in  which  he  announced  “a  joint  effort  by  the  Congress,  the  executive  branch  and  the  private  sector  to 
identify  and  eliminate  existing  Federal  rules  and  regulations  that  increase  costs  to  the  consumer  without  any  good 
reason  in  today’s  economic  climate." 

The  Office  of  the  Federal  Register  welcomes  your  comments  and  suggestions.  The  survey  blank  below  is 
provided  for  that  purpose.  All  comments  received  will  be  maintained  in  a  public  docket  and  will  be  available  for 
inspection  in  the  Office  of  the  Federal  Register  to  any  interested  persons  or  agencies.  Comments  which  point  out 
the  need  for  substantive  changes  in  existing  regulations  also  will  be  forwarded  to  the  responsible  agency. 

I.  For  the  following  reasons  I  found  it  difficult  to  understand  the  document  from 
_ in  column _ ,  page _ of  the _ issue  of  the 

(agency)  (date) 

Federal  Register: 

□  only  technical  language  was  used;  □  document  contained  long  and  difficult  sentences; 

□  preamble  did  not  contain  a  clear  and  concise  explanation  of  the  document’s  purpose; 

□  other  (explain)  _ . _ '  _ _ 


II.  I  believe  that  the  requirement (s)  contained  in: 

A.  The  document  from _ in  column _ ,  page _ of  the 

(agency) 

_ issue  of  the  Federal  Register,  or 

(date) 

B.  Section(s) _ of  Title _ of  the  Code  of  Federal  Regulations 

impose (s)  an:  □  unnecessary;  □  unreasonable;  □  impractical;  or  □  obsolete 
requirement  on  those  persons  subject  to  that  regulation. 

My  reasons  are: _ *  _ _ 


III.  (Optional)  I  suggest  that  the  provision (s)  mentioned  above  be  rewritten  as  follows: 


Please  mail  to:  Name  and  address  (optional) 

Office  of  the  Federal  Register  _ 

National  Archives  and  Records  Service 

General  Services  Administration  — 

Washington,  D.C.  20408  _ _ 


f- 


1 


